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[3410-30-M] 
DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
[17 CFR Part 225] 


SUMMER FOOD SERVICE PROGRAM FOR 
‘ CHILDREN 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Department is issu- 
ing proposed regulations for the 
Summer Food Service Program for 
Children as required by section 13 of 
the National School Lunch Act, as 
amended. It is intended that interest- 
ed parties be giver’ an opportunity to 
comment on these regulations prior to 
the publication of final regulations 
which is required by January 1. 


DATE: To be assured of consideration, 
comments must be received on or 
before November 20, 1978. 


ADDRESS: Written comments should 
be sent to Mr. Jordan Benderly, 
Acting Director, Child Care and 
Summer Programs Division, Food and 
Nutrition Service, U.S. Department of 
Agriculture, Washington, D.C. 20250. 
Copies of all written comments re- 
ceived will be available for inspection 
by the public during normal business 
hours in room 3300B Auditor’s Build- 
ing, 14th Street and Independence 
Avenue SW., Washington, D.C. 20250. 


FOR FURTHER . INFORMATION 
CONTACT: 


Mr. Benderly at the above address or 
by telephone at 202-447-8211. 


SUPPLEMENTARY INFORMATION: 
The Summer Food Service Program 
for Children is authorized by section 
13 of the National School Lunch Act, 
as amended by Pub. L. 95-166, ap- 
proved November 10, 1977. That sec- 
tion requires, in part, that the Depart- 
ment issue proposed regulations for 
the summer program annually by the 
first day of November. Final regula- 
tions must be issued by January 1 of 
each year. 

Based on a year’s experience admin- 
istering the summer program under 
regulations issued on March 28, 1978 
(43 FR 13020) and comments and sug- 
gestions received from various sources, 
including a national program meeting 
held.in October of this year for the 
purpose of soliciting public comment, 
the Department has determined it ap- 
propriate to propose certain changes 
in program regulations. The following 
describes the proposed changes. 


DEFINITIONS 


Food service management company. 
It has been suggested that the term 
“vendor” (meaning a commercial pro- 
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vider of meals) be defined in regula- 
tions in place of or in addition to ‘‘food 
service management company.” This 
latter term has the traditional mean- 
ing of a firm which provides manage- 
ment services in addition to meals. 
The Department recognizes the fact 
that most sponsors’ food service con- 
tracts are with vendors not food serv- 
ice management companies. It is ac- 
knowledged that there is the potential 
for confusion based on the use of ref- 
erences to food service management 
companies in the act and regulations 
and a distinction made in industry be- 
tween that term and vendor. There- 
fore, the Department proposes to in- 
clude the definition of vendor within 
the definition of food service manage- 
ment company to point out the dis- 
tinction. All references to food service 
management companies in the regula- 
tions thereby include vendors. 

Rural. As a result of the legislative 
rural outreach mandate, the Depart- 
ment and many States conducted out- 
reach last year. However, the Depart- 
ment has been criticized for not defin- 
ing “rural” and not providing more 
guidance and assistance to the States 
in this area. This year the Department 
is proposing a definition of rural, es- 
tablishing more specific objectives and 
developing a rural outreach plan. Spe- 
cial outreach attention will be directed 
to migrants and American Indians. 
The Department will provide informa- 
tion to the States to assist them in for- 
mulating and implementing rural out- 
reach efforts. In addition, new provi- 
sions in the proposed rule, specifically 
in the management and administra- 
tion plan require the State to detail its 
proposed activities in rural areas. 

Areas in which poor economic condi- 
tions ezxist/migrants. Due to the 
nature of the migrant population, the 
Department recognizes the need to 
simplify documentation of program 
eligibility for the children of migrant 
workers. Therefore, it is proposed that 
the definition of “areas in which poor 
economic conditions exist’”’ be expand- 


“ed so that eligibility for the children 


of migrant workers may be based upon 
documentation provided by recognized 
migrant organizations, and may serve 
to support the eligibility of the chil- 
dren, as a group. 

Another proposed provision to lessen 
the documentation requirement allows 
sponsors with the same sites for 2 con- 
secutive years to submit new documen- 
tation every other year, rather than 
every year. 


RESPONSIBILITIES OF STATE AGENCIES 


Sponsor visits. Changes are pro- 
posed for State agency preoperational 
visits to sponsors. The first change 
would require the State agency to de- 
termine which applicant sponsors, 
aside from those which have never 


previously participated in the _ pro- 
gram, should receive preoperational 
visits. The purpose of this proposed 
change is to give the State agencies 
flexibility in determining when such 
visits are necessary. Last year this visit 
was required for all sponsors which 
would earn more than $50,000 in pro- 
gram reimbursement. However, the 
Department feels that the size of the 
sponsor’s program in and of itself 
should not determine the need for a 
preoperational visit. 

Facility inspections. A second provi- 
sion would require each State agency, 
during the first 4 weeks of program 
operations, to provide for inspections 
of all program preparation facilities in 
the State. If a State agency cannot 
conduct these inspections, the 1 per- 
cent health inspection and meal qual- 
ity test funds may be used for this 
purpose to contract out these inspec- 
tions. 

Sponsor/food service management 
company contract. Two new provisions 
are proposed in the sponsor and food 
service management company con- 
tract. The first would require the 
sponsor to pay the food service man- 
agement company for all meals deliv- 
ered in accordance with the contract. 
Sponsors have always had this con- 
tractual obligation, and this provision 
will serve to clarify this obligation as a 
regulatory requirement as well. 

The second provision would require 
all nongovernmental sponsors whose 
contract or aggregate amount of con- 
tracts with one food service manage- 
ment company would exceed $10,000 
to establish a special account for the 
deposit of payments by the State 
agency for operating costs. A separate 
special account would be required for 
each company under contract with a 
sponsor. Both parties to the contract 
would formally agree to an equitable . 
distribution of the funds deposited to 
the account. 

Food service restrictions. Under pro- 
gram regulations in effect last year, 
only residential camps were exempted 
from the requirement to serve supper 
beginning no later than 6 p.m. The 
proposed regulations would allow for 
State agencies to waive this require- 
ment for any site, provided that spe- 
cial arrangements are made by the 
sponsor and the State agency to moni- 
tor these sites. 

Training requirements. Proposed 
regulations expand the training re- 
quirements and require that State 
agencies make training available to 
food service management company 
representatives and health inspectors 
which will participate in the program 
in each State. While food service man- 
agement companies and health depart- 
ments are not required to attend this 
training, the Department believes that 
they would benefit from doing so. 
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Such training must occur prior to the 
beginning of program operations. 

Use of small and minority-owned 
business. In keeping with the legisla- 
tive intent that sponsors make efforts 
to utilize small and minority-owned 
businesses as sources of supplies, State 
agencies are to encourage sponsors to 
use such businesses. To assist the 
States in this activity, the Department 
will provide information to State agen- 
cies on sources of financial and techni- 
cal assistance for such businesses and 
suggests that State agencies familiar- 
ize themselves with local resources 
and assistance so that they can carry 
out this requirement in a meaningful 
fashion. 

Audit requirements. State agencies 
continue to be responsible for audits 
of each sponsor on an every-other-year 
basis, in accordance with Federal Man- 
agement Circulars. For those sponsors 
receiving less than $50,000 in program 
reimbursement, it is proposed that the 
cost of auditing them be borne solely 
by the State agency and be considered 
a legitimate State administrative ex- 
pense. The Department believes that 
such sponsors do not receive enough 
program funds to cover the cost of 
such an audit. 

Statistical sampling. The Depart- 
ment continues to support the use of 
statistical sampling techniques in the 
program. As in the past, the Depart- 

‘ment’s Office of Audit will conduct 
statistical sampling in selected areas. 
In addition, the Department is propos- 
ing to require that State agencies con- 
duct statistical sampling in a select 
number of the Nation’s largest cities. 
It is in the large cities that the biggest 
problems with program operations 
have occurred in the past. These prob- 
lems, if uncorrected, can lead to sub- 
stantial dollar losses. The Depart- 
ment’s principal interest in using sta- 
tistical sampling is as a monitoring 
and management tool, not simply as a 
billing device. These selected State 
agencies would be required to have a 
system whereby adverse findings gen- 
erated by sampling would be immedi- 
ately communicated to sponsors and 
translated into corrective action. 
These States would consider sampling 
as one factor, along with other consid- 
erations, in the settlement of claims. 
The Department would expect greater 
weight to be given to sampling results 
in settling a claim in instances where a 
sponsor ignored the results and failed 
to institute corrective action after 
being duly notified, than in circum- 
stances where a sponsor acted prompt- 
ly to correct its deficiencies. 

The Department recognizes that ex- 
tensive training in this technique at 
all levels is essential if it is to work 
successfully. The Department is pre- 
pared to offer training to those State 
agencies that will be required to con- 
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duct sampling, and to all other State 
agencies that elect to use sampling. 


PROGRAM MANAGEMENT AND 
ADMINISTRATION PLAN 


3Additional provisions. The Depart- 
ment has received several suggestions 
regarding this plan. In an effort to be 
responsive to these concerns several 
changes have been proposed in this 
section. Provisions have been added 
which require the State to define its 
priority areas of program expansion, 
its plan and schedules for training 
food service management company 
representatives and health inspectors, 
and its procedures for soliciting and 
insuring that timely comments or rec- 
ommendations made by interested par- 
ties regarding this plan receive full 
consideration. The latter provision is 
primarily intended to serve as a 
method of providing for public in- 
volvement in the development of the 
plan. Plan approval for the upcoming 
summer will be delegated to the FNS 
Regional Offices and specific approval 
deadline dates will be established to 
facilitate timeliness of the complete 
process. 


PAYMENT AND USE OF STATE 
ADMINISTRATIVE FUNDS 


Assured funding level. The Depart- 
ment believes it is in the best interest 
of the program to facilitate advance 
planning to the greatest degree possi- 
ble. Therefore, an assured administra- 
tive funding level to the States is pro- 
posed. This level would be an amount 
equal to the lesser of 80 percent of ad- 
ministrative funds earned based on 
program payments actually made 
within the State during the prior 
fiscal year, or, 80 percent of the esti- 
mated amount of administrative funds 
which could be earned in the current 
fiscal year, assuming, of course, that 
the State’s actual expenditures equal 
or exceed that level. The States would 
be assured of receiving no less than 
this level unless FNS determines that 
the State failed to meet its responsibil- 
ities as contained in the regulations or 
did not make a good faith effort to im- 
plement its plan. 


ADMINISTRATIVE PAYMENTS 


The Department has proposed a 
method of funding sponsors for ad- 
ministrative costs which is based on 
budgets submitted by sponsors to the 
State agencies. The concept outlined 
in regulations is a new approach and 
has not been tested either on a select- 
ed basis or nationwide. Hence, com- 
ments are solicited on the specific pro- 
posal included in regulations, as well 
as the additional approaches discussed 
below. Comments on these approaches 
and other approaches which may sur- 
face during the comment period will 
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be fully considered before final regula- 
tions are issued. 

Sponsor budget approach. Under 
this approach, a State would be re- 
quired to vary the rate of reimburse- 
ment it pays to individual sponsors, 
based on their individual needs. Under 
this approach, States would earn a 
total amount of money for distribu- 
tion for sponsor administrative costs, 
and would then divide these funds up 
according to individual sponsor’s needs 
as reflected in sponsor administrative 
budgets. Thus, while the State would 
earn a certain amount for each lunch 
served, it would pay some sponsors 
more per lunch than this amount, 
while others wuld receive less per 
lunch than this amount. (The total re- 
imbursement that a State provided to 
all its sponsors for administrative costs 
could not, of course, exceed the total 
amount that the State earned.) 

States would need to evaluate spon- 
sor administrative budgets carefully, 
and have justification for the varying 
rates assigned. This approach allows 
flexibility to States to meet the needs 
of those sponsors who must incur 
higher administrative costs in order to 
run the program successfully. 

That approach would require skilled 
administration by States. It would 
work best if all sponsor budgets were 
reviewed simultaneously, but this is 
not always entirely possible. States 
would also need to plan for contingen- 
cies if a sponsor which had been pro- 
vided a lower-than-average rate served 
fewer meals than planned, while a 
sponsor given a higher-than-average 
rate served more meals than planned. 
Some mid-course adjustments in the 
rates provided to sponsors might be 
necessary in such a circumstance, in 
order that a State have sufficient 
funds to make its reimbursement pay- 
ments. 

States would be required, rather 
than simply permitted, to vary reim- 
bursement rates. The basic purpose of 
this approach would be undermined if 
a State, instead of budgeting skillfully, 
simply assigned a uniform rate to all 
sponsors. 

In conjunction with this approach, 


‘the Department would endeavor to 


provide guidance to State agencies to 
assist States in determining those cat- 
egories of sponsors that may need 
higher administrative reimbursement 
rates. The Department is currently 
completing a study mandated by 
Public Law 95-166 which is intended 
to evaluate reimbursement levels for 
operating and administrative costs to 
determine if adjustments are needed. 
Based on the results of the study, if 
appropriate, FNS will provide State 
agencies with guidance’ regarding 
those types of sponsor characteristics 
that may justify higher administrative 
cost payment. State agencies may then 
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use this guidance in determining spon- 
sor payments. As an example, if the 
study so indicated, final regulations 
could specify that factors such as the 
following should be considered when 
assigning higher levels to certain spon- 
sors for operating and administrative 
costs: ; 

(1) Whether the sponsor will pre- 
pare meals on-site or contract with a 
food service management company. 

(2) The proposed number of sites to 
be operated by the sponsor and the lo- 
cation of such sites. 

(3) Resources available from other 
sources to finance the food service 
program. 


ADDITIONAL APPROACHES TO SPONSOR 
ADMINISTRATIVE PAYMENTS 


Consumer Price Index Set-Aside 


This approach is a variation of the 
approach described above. Once again, 
States would earn a total amount of 
money and would distribute it accord- 
ing to sponsors’ individual needs. 
Rates of reimbursement would again 
vary by sponsor. The principal differ- 
ence is that under this approach, 
there would be a minimum per-meal 
reimbursement. So long as a sponsor’s 
approved administrative budget (and 
actual costs), at least equalled this 
minimum, sponsors would receive re- 
imbursement at least at this level. 

The minimum reimbursement levels 
would be the reimbursement rates in 
effect during the summer of 1978, i.e., 
7.25 cents per lunch and supper, 3.75 
cents per breakfast, and 2.00 cents per 
snack. The State earning factors 
would be somewhat higher because 
they would be computed by indexing 
this past summer’s reimbursement 
rates in accordance with the change in 
the food away from home series of the 
Consumer Price index for the 12- 
month period ending November 30, 
1978. Thus, for every sponsor to which 
the State assigned the minimum rate, 
the State would have a small amount 
of funds available (the difference be- 
tween last summer's rates and the new 
rates), to provide a higher payment to 
another sponsor which the State had 
determined to need additional assist- 
ance. This would allow States some 
flexibility to provide increased pay- 
ments to sponsors needing such pay- 
ments, while protecting other sponsors 
by providing a floor below which 
States could not reduce their payment 
rates. States would, of course, have 
less flexibility than under the first ap- 
proach. 

States would still need to practice 
the same type of skillful budgeting as 
would be required under the first al- 
ternative. States would still need to 
balance various sponsor budgets, and 
the number of meals served, to assure 
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that they remained within the amount 
of funds available on a statewide basis. 

The Department would plan, as 
under the first approach, to provide 
guidance as to sponsor characteristics 
to be considered in assigning higher 
rates of reimbursement, provided that 
the FNS study now nearing comple- 
tion sufficiently identifies these char- 
acteristics. 


Discretionary Additional Payments 
Approach 


Under this approach, a State would 
not assign to a sponsor a reimburse- 
ment rate that was below the 
statewide earning factor unless the 
sponsor’s administrative budget or 
actual costs dictated a lower rate. The 
State would earn % cent per lunch and 
supper, % cent per breakfast, or % 
cent per supplemental food beyond 
the statewide earning factor for every 
meal served. The aggregate amount of 
the additional reimbursement would 
constitute a pool of money which 
States could use to augment the ad- 
ministrative budgets of certain spon- 
sors. 

The assignment of such additional 
reimbursement would be up to the 
State. As in the Consumer Price Index 
Set-Aside Approach, this approach 
would allow States some flexibility to 
provide increased payments to spon- 
sors needing such payments, while 
protecting other sponsors by providing 
a floor below which States could not 
reduce their payment rates. States 
would, again, have less flexibility than 
under the Sponsor Budget Approach, 
and would still need to practice skillful 
budgeting. This approach requires a 
slightly higher level of Federal ex- 
penditures which the Department may 
not be able to provide. 


Assigned Additional Paymenis 
Approach 


Under this approach, a State would 
not assign to a sponsor a reimburse- 
ment rate that was below the 
statewide earning factor, unless the 
sponsor’s administrative budget or 
actual costs dictated a lower rate. 
These sponsors in need of additional 
reimbursement could receive higher 
rates, but these rates could not exceed 
the statewide earning factor by more 
than % cent per lunch or supper, % 
cent per breakfast, or % cent for sup- 
plemental food. This approach re- 
solves the budgeting complexities oth- 
erwise faced by States, but in so doing 
it has two significant consequences: (1) 
It restricts the additional assistance 
that any sponsor may receive, and (2) 
it requires a slightly higher level of 
Federal expenditure, which the De- 
partment may not be able to provide. 

Under this approach, as under the 
previous three alternatives, guidance 
would be made available concerning 


sponsor characteristics that may justi- 
fy higher payment rates, if such guid- 
ance can be derived from the results of 
the study. 


SUMMARY 


The following summary illustrates 
each of the four approaches. The sum- 
mary assumes, for the sake of illustra- 
tion, that the basic statewide per meal 
earning factor for 1979 is 7.75 cents 
per lunch, as opposed to last summer’s 
rate of 7.25 cents per lunch, in view of 
the adjusted CPI. Total reimburse- 
ment to sponsors in a State cannot 
exceed the total amount earned by the 
State. 

Under the Sponsor Budget Ap- 
proach, which is contained in the body 
of these proposed regulations, a State 
would earn 7.75 cents\per lunch. Out 
of these funds, the State would pay 
some sponsors more than 7.75 cents 
per lunch and others less than 17.75 
cents per lunch. There would be no 
minimum or maximum limit on the 
rate a State could provide any individ- 
ual sponsor. : 

Under the CPI Set-Aside, the State 
would again earn 7.75 cents per lunch, 
and would again vary rates by sponsor. 
Sponsors would receive no less than 
7.25 cents per lunch (last summer’s 
rate). The State would use the differ- 
ence to pay some sponsors more than 


-7.75 cents per lunch. 


Under the Discretionary Additional 
Payment Approach, sponsors would 
receive 7.75 cents per lunch unless 
their administrative budget or costs 
failed to justify this level. States 
would also be allowed to make addi- 
tional payments to sponsors needing 
additional assistance. There would be 
no limit on the rate a State could pro- 
vide any such sponsor. 

Under the Assigned Additional Pay- 
ment Approach, sponsors would re- 
ceive 7.75 cents per lunch unless their 
administrative budget or costs failed 
to justify this level. States would also 
be allowed to make additional pay- 
ments to sponsors needing additional 
assistance, but total reimbursement to 
these sponsors could not exceed 8.25 
cents per lunch. 


DEVELOPMENTAL PROJECTS 


The Department will also consider 
several developmental projects in se- 
lected areas. The purpose of the pro- 
jects would be to test the feasibility of 
requiring that State agencies vary 
levels of payments to certain catego- 
ries of sponsors by certain specified 
amounts. Comments on the desirabil- 
ity of such projects are welcome. 


FUNDING EVALUATIONS 


Last year’s regulations provided for 
FNS to conduct initial and mid-pro- 
gram evaluations of State administra- 
tive costs. The Department believes 
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that these evaluations are still neces- 
sary but proposed regulations give 
FNS more latitude in determining 
when to conduct such evaluations. 
Programmatic evaluations should be 
an ongoing responsibility of FNS and 
the two proposed fiscal evaluations 
should be viewed as one component of 
the evaluation process. 


Foop SERVICE REQUIREMENTS 


Supplemental meal. The Depart- 
ment has received a few suggestions 
that the supplemental meal, as cur- 
rently structured is not adequately 
covered by existing reimbursement 
rates. The Department has also re- 
ceived suggestions in the past that the 
portion sizes for the supplemental 
meal may not be appropriate. The De- 
partment is not making any changes 
in the portion sizes of, or reimburse- 
ment rates for, the supplement as this 
time, but is seeking further comment 
on this matter. If public comment and 
the results of the Department’s food 
cost study so indicate, the Department 
will seriously consider making appro- 
priate changes in final regulations. 


COMMENT PERIOD 


The Department is providing for a 
20-day comment period on these regu- 
lations. It is recognized that this 
period of time is shorter than that 
normally allotted but legislation man- 
dates that final regulations be pub- 
lished by January 1. Administering 
agencies at all levels must have an 
adequate amount of time to plan and 
prepare for the summer program. A 
delay in the issuance of regulations re- 
sults in severe timing problems and 
hence the Department believes that it 
is in the best interest of the program 
and that the public will not be ad- 
versely affected by this shortened 
period. This determination has been 
made by Gene P. Dickey, Deputy Ada- 
ministrator, Special Nutrition Pro- 
grams, Food and Nutrition Service, 
USDA. 

Accordingly, the Department is issu- 
ing a proposed Part 225 as follows: 


PART 225—SUMMER FOOD SERVICE 
PROGRAM FOR CHILDREN 


Subpart A—General 


Sec. 

225.1 General purpose and scope. 
225.2 Definitions. 

225.3 Administration. 


Subpart B—State Agency Provisions 


225.4 Procedures for approval of sponsors 
and sites. 

225.5 Responsibilities of State agencies. 

225.6 Program management and adminis- 
tration plan. 

225.7 Payment and use of State adminis- 
trative funds. 

225.8 Payments to State agencies and use 
of Program funds. 
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Subpart C—Sponsor Provisions 


225.9 Requirements for participation. 

225.10 Food service requirements. 

225.11 Food service management compa- 
nies. 

225.12 Program payments. 

225.13 Program payments procedures. 

225.14 Claims against sponsors. 


Subpart D—Miscellaneous Provisions 


225.15 
225.16 
225.17 


Procurement provisions. 
Prohibitions. 

Free meal policy. 

225.18 Other provisions. 

225.19 Program information. 


AuTHoRITY: Sec. 2, Pub. L. 95-166, 91 Stat. 


1325 (42 U.S.C. 1761); Sec. 7, Pub. L. 91-248, 
84 Stat. 211 (42 U.S.C. 1759a). 


Subpart A—General 


§ 225.1 General purpose and scope. 


This part announces the policies and 
prescribes the regulations under which 
the Secretary will carry out a Summer 
Food Service Program for Children to 
assist States through grants-in-aid to 
initiate, maintain, and expand non- 
profit food service programs for chil- 
dren during the summer months and 
at other approved times. The food 
service to be provided under the pro- 
gram is similar to that provided under 
the National School Lunch and School 
Breakfast Programs and is intended to 
serve as a substitute for those pro- 
grams for children who are on school 
vacation, except that it is primarily di- 
rected toward children from needy 
areas. 


§ 225.2 Definitions. 


(a) “Act”? means the National School 
Lunch Act, as amended. 

(b) “Administrative costs’ means 
costs incurred by a sponsor related to 
planning, organizing,and managing a 
food service under the program (ex- 
cluding interest costs and operating 
costs). 

(c) “Advance payments” means fi- 
nancial assistance made available to a 


_ sponsor for its operating costs or ad- 


ministrative costs prior to the end of 
the month in which such costs will be 
incurred. 

(d) “Areas in which poor economic 
conditions exist’? means (1) the local 
areas from which a site draws its at- 
tendance in which at least 33% per- 
cent of the children are eligible for 
free or reduced price school meals 
under the National School Lunch Pro- 
gram and the School Breakfast Pro- 
gram, as determined by information 
provided from departments of welfare, 
zoning commissions, census tracts, and 
recognized migrant organizations, by 
the number of free and reduced price 
lunches or breakfasts served to chil- 
dren attending public and nonprofit 
private schools located in the areas of 
program sites, or from other appropri- 
ate sources, or (2) an enrollment pro- 
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gram in which at least 33% percent of 
the children are eligible for free or re- 
duced price school meals as deter- 
mined by statements of eligibility 
based on the size and incomes of the 
families of the children enrolled. 

(e) “Camps” means (1) residential 
summer camps which offer a regularly 
scheduled food service as part of an 
organized program for enrolled chil- 
dren and which serve up to four meals 
a day, and (2) nonresidential programs 
which offer a regularly scheduled or- 
ganized cultural or recreational pro- 
gram for enrolled children and which 
serve such children four meals a day 
or three meals consisting of a break- 
fast, lunch and supper. 

(f) “Children” means (1) persons 18 
years of age and under, and (2) per- 
sons over 18 years of age who are de- 
termined by a State educational 
agency or a local public educational 
agency of a State to be mentally or 
physically handicapped and who par- 
ticipate in a public school program es- 
tablished for the mentally or physical- 
ly handicapped. 

(g) “Costs. of obtaining food’’ means 
costs related to obtaining agricultural 
commodities and other food for con- 
sumption by children. Such costs may 
include, in addition to the purchase 
price of agricultural commodities and 
other food, the cost of processing, dis- 
tributing, transporting, storing, or 
handling any food purchased for, or 
donated to, the Program. 

(h) “Continuous school calendar” 
means a situation in which all or part 
of the student body of a school are on 
a vacation for periods of 15 continuous 
school days or more during the period 
October through April. 

(i) “Department” means the U.S. De- 
partment of Agriculture. 

(j) “Fiscal year’? means the period 
beginning October 1 of any calendar 
year and ending September 30 of the 
following calendar year. 

(k) “FNS” means the Food and Nu- 
trition Service of the Department. 

(1) “FNSRO” means the appropriate 
FNS Regional Office. 

(m) ‘‘Food service management com- 
pany” means a commercial enterprise 
or a nonprofit organization which con- 
tracts with a sponsor to manage any 
aspect of the food service. References 
to food service management compa- 
nies in the Act and in this part shall 
include vendors which contract with a 
sponsor to prepare unitized meals, 
with or without milk. 

(n) “Income accruing to the pro- 
gram” means all moneys (other than 
program payments) received by a 
sponsor for use in the program from 
Federal, State and local governments; 
from food sales to adults, and from 
any other source, including cash dona- 
tions or grants. 
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{o) “Meals” means food which is 
served to children at a food service site 
and which meets the nutritional re- 
quirements set out in this part. 

(p) “Milk” means fluid types of pas- 
teurized flavored or unflavored whole 
milk, lowfat milk, skim milk, or cul- 
tured buttermilk which meet State 
and local standards for such milk. In 
Alaska, Hawaii, American Samoa, 
Guam, Puerto Rico, the Trust Terri- 
tory of the Pacific Islands, the North- 
ern Mariana Islands, and the Virgin Is- 
lands of the United States, if a suffi- 
cient supply of such types of fluid 
milk cannot be obtained, reconstituted 
or recombined milk may be used. All 
milk should contain vitamins A and D 
at the levels specified by the Food and 
Drug Administration and consistent 
with State and local standards for 
such milk. 

(q) ‘Needy children” means children 
from families whose income is at or 
below the applicable Secretary's 
Income Poverty Guideline for Deter- 
mining Eligibility for Free and Re- 
duced Price Meals. 

(r) “QIG” means the Office of the 
Inspector General of the Department. 

(s) “Operating costs’ means the cost 
of operating a food service under the 
program, including (1) cost of obtain- 
ing food, (2) labor directly involved in 
the preparation and service of food, 
(3) cost of nonfood supplies, and (4) 
rental and use allowances of equip- 
ment and space, but excluding (i) the 
cost of the purchase of land, acquisi- 
tion or construction of buildings, (ii) 
alteration of existing buildings, (iii) in- 
terest costs, (iv) the value of inkind 
donations, and (v) administrative 
costs; less income accruing to the pro- 
gram. 

(t) “Private nonprofit” means tax 
exempt under the Internal Revenue 
Code of 1954, as amended. 

(u) “Program” means the Summer 
Food Service Program for Children 
authorized by section 13 of the Act. 

(v) “Program funds” means financial 
assistance made available to State 
agencies for the purpose of making 
program payments. 

(w) “Program payments” means fi- 
nancial assistance in the form of start- 
up payments, advance payments or re- 
imbursement to sponsors for operating 
and administrative costs. 

(x) “Rural” means any county which 
is not a part of a Standard Metropoli- 
tan Statistical Area as defined by the 
Office of Management and Budget. 

(y) “Secretary” means the Secretary 
of Agriculture. 

(z) “Session” means a_ specified 
period of time during which an en- 
rolled group of children attend camp. 

(aa) “Site” means a physical location 
at which a sponsor provides or will 
provide a food service for children and 
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at which children consume meals in a 
supervised setting. 

(bb) “Special account” means an ac- 
count between applicable sponsors and 
food service management companies 
with a State or federally insured bank 
in which operating costs payments are 
deposited by the State agency and re- 
leased only in accordance with the 
terms of the special account agree- 
ment. 

(cc) ‘““Sponsors’’ means public or pri- 
vate nonprofit (1) camps and (2) non- 
residential institutions which provide 
a year round service to the communi- 
ty, or provide a food service for the 
children of migrant workers, or pro- 
vide a food service for a significant 
number of needy children which 
would not otherwise have reasonable 
access to the program. Such camps 
and institutions shall develop special 
summer or schooi vacation programs 
providing food service similar to that 
available to children during the school 
year under the National School Lunch 
and School Breakfast Programs. 
(Sponsors are referred to in the Act as 
“service institutions.’’) . 

(dd) ‘Start-up payments” means fi- 
nancial assistance made available to a 
sponsor for administrative costs to 
enable it to effectively plan a food 
service and to establish appropriate 
management procedures therefor. 

(ee) “State” means any of the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands of the United States, 
Guam, American Samoa, the Trust 
Territory of the Pacific Islands, and 
the Northern Mariana Islands. 

(ff) “State agency” means the State 
educational agency or an alternate 
State agency that has been designated 
by the Governor or other appropriate 
executive or legislative authority of 
the State and approved by the Depart- 
ment to administer the program 
within the State. 


§ 225.3 Administration. 


(a) Within the Department, FNS 
shall act on behalf of the Department 
in the administration-of the program. 

(b) Within the States, responsibility 
for the administration of the program 
shall be in the State agency, except 
that FNSRO shall administer the pro- 
gram in any State where the State 
agency is not permitted by law or is 
otherwise unable to disburse Federal 
funds paid to it under the program to 
any sponsor in the State. Each State 
agency shall notify the Department by 
each November 1 as to whether or not 
it intends to administer the program. 

(c) Each State agency desiring to 
take part in the program shall enter 
into a written agreement with the De- 
partment for the adminsitration of 
the program in the State in accord- 
ance with the provisions of this part. 


Such agreement shall cover the oper- 
ation of the program during the 
period specified therein and may be 
extended by consent of both parties. 

(d) When the Secretary determines 
that the State is not operating the 
program in accordance with the provi- 
sions of this part, he shall, through 
FNSRO, assume the administration of 
the program in the State as provided 
for in § 225.18(b). 

(e) FNSRO shall, in the States in 
which it administers the program, 
assume all responsibilities of State 
agencies set forth in this part. 


Subpart B—State Agency Provisions 


§ 225.4 Procedures for approval of spon- 
sors and sites. 


(a) The State agency shall determine 
the eligibility of applicant sponsors 
applying for participation in the pro- 
gram in accordance with the applicant 
sponsor eligibility criteria outlined in 
§ 225.9(a). 

(b) The State agency shall not ap- 
prove the application of any applicant 
sponsor, identifiable through its orga- 
nization or principals as a sponsor 
which participated previously and was 
seriously deficient in its program oper- 
ations. In the event that an applicant 
sponsor’s application is denied, the 
State agency shall inform such appli- 
cant sponsor of the procedure to re- 
quest a review of the denial. The offi- 
cial making the determination of 
denial must notify the applicant spon- 
sor in writing stating all of the 
grounds on which the State agency 
based the denial. Serious deficiencies, 
which are grounds for nonapproval in- 
clude, but are not limited to, any of 
the following: 

(1) Noncompliance with the applica- 
ble bid procedures and contract re- 
quirements of program regulations; 

(2) The submission of false informa- 
tion to the State agency; 

(3) Failure to return to the State 
agency any startup’ or advance pay- 
ments which exceeded the amount 
earned for serving eligible meals, or 
failure to submit all Claims for Reim- 
bursement in any prior year: Provided, 
however, That failure to return any 
advance payments of Claims for Reim- 
bursement which are under dispute 
from any prior year shall not be 
grounds for disapproval in accordance 
with this paragraph. 

(4) Program violations at a signifi- 
cant proportion of the sites which in- 
clude, but are not limited to, the fol- 
lowing: 

(i) Noncompliance with the between 
meal time requirements; 2 

(ii) Failure to maintain adequate rec- 
ords; 

(iii) Failure to adjust meal orders to 
conform to variations in the number 
of participating children; 
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(iv) The simultaneous service of 
more than one meal to each child; 

(v) The claiming of program pay- 
ments for meals not served to partici- 
pating children; 

(vi) Service of a significant number 
of meals which did not include re- 
quired quantities of all meal compo- 
nents; 

(vii) Excessive instances of off-site 
meal consumption; 

(viii) Continued use of food service 
management companies that are in 
violation of health codes. 

‘(c) Pending the outcome of a review 
of a denial of an application for pro- 
gram participation, the State agency 
shall proceed to approve other appli- 
cants in accordance with its responsi- 
bilities under paragraph (h) of this 
section, without regard to the applica- 
tion under review. 

(d) The State agency shall not ap- 
~ prove the application of any applicant 
sponsor which submits fraudulent in- 
formation or documentation when ap- 
plying for program pariticpation or 
knowingly withholds information 
which may lead to the disapproval of 
its application. Complete information 
regarding the disapproval of an appli- 
cant sponsor on the basis of fraudu- 
lent submission of information shall 
be submitted by the State agency to 
OIG. 

(e) The State agency shall develop, 
in accordance with the requirements 
of this part and such other guidance 
as furnished by the Department, a site 
information sheet, on which applicant 
sponsors shall provide, for each site, 
information to demonstrate or de- 
scribe: 

(1) An organized and _ supervised 
system for serving meals to attending 
children; 

(2) The type or types of meals to be 
served and the times of service; 

(3) Arrangements, within acceptable 
standards prescribed by the State or 
local health authorities, for delivery 
and holding of meals until time of 
service, and if there are excess meals, 
arrangements for storing them until 
they are served; 

(4) Arrangements for food service 
during periods of inclement weather; 

(5) Access to a means of communica- 
tion for making adjustments as needed 
in the number of meals delivered in ac- 
cordance with the number of children 
attending daily at each site; 

(6) The geographic area to be served 
by the site; and 

(7) The percentage of children 
served by the site who meet the eligi- 
bility requirements for free or reduced 
price school meals. 

(f) The State agency shall, when 
evaluating proposed sites, insure that: 

(1) If not a camp, the proposed site 
serves an area in which poor economic 
conditions exist; 
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(2) The number of meals, by type, 
proposed to be served to children at 
the site does not exceed the number of 
children residing in the area to be 
served, or, if applicable, the number 
enrolled; and 

(3) The area which the site proposes 
to serve is not or will not be served in 
whole or in part by another site, 
unless it can be demonstrated to the 
satisfaction of the State agency that 
each site will serve children not served 
by any other site in the same area for 
the same meal and that the total 
number of meals, by type, served to 
children at all sites does not exceed 
the number of children residing in the 
area. 

(g) The State agency shall not ap- 
prove any applicant sponsor to operate 
more than 200 sites or to serve an 
average daily attendance of more than 
50,000 children unless it can demon- 
strate to the satisfaction of the State 
agency that it has the capability of 
managing a program of that size. 

(h) The State agency shall use the 
following order of priority in approv- 
ing sponsors to operate sites which 
propose to serve the same area or the 
same enrolled children: 

(1) Applicant sponsors which are 
public or nonprofit private schools and 
other applicant sponsors which have 
demonstrated successful program per- 
formance in a prior year; 

(2) Applicant sponsors which pro- 
pose to prepare meals at their own fa- 
cilities or which operate only one site; 

(3) Applicant sponsors which pro- 
pose to utilzed local school food facili- 
ties for the preparation of meals; 

(4) Other sponsors which have dem- 
onstrated ability for successful pro- 
gram operations; and 

(5) Applicant sponsors which plan to 
integrate the program with Federal, 
State, or local employment or training 
programs. 

(i) State agencies may approve the 
application of an otherwise eligible ap- 
plicant sponsor which does not provide 
a year-round service to the community 
which it proposes to serve under the 
program only if it is a residential 
camp, or an applicant sponsor which 
provides a food service for the chil- 
dren of migrant workers, or when a 
failure to do so would deny the pro- 
gram to an area in which poor eco- 
nomic conditions exist, or if a signifi- 
cant number of needy children will 
not have reasonable access to the pro- 
gram: Provided, however, That such 
an applicant sponsor shall not be ap- 
proved to operate more than 50 sites. 
The State agency may approve appli- 
cant sponsors which provide a food 
service for the children of migrant 
workers to operate more than 50 sites 
if the State agency determines that 
such sponsors have adequate capabili- 
ties and facilities and have provided 
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services to migrant communities in 
prior years. State agencies, when ap- 
proving the applications of such appli- 
cant sponsors shall take particular 
care to insure that such applicant 
sponsors are timely in their program 
planning and thoroughly prepared to 
assume and carry out all program re- 
sponsibilities. 

(j) Applicant sponsors which qualify 
as camps shall be approved for reim- 
bursement only for meals served free 
to children enrolled who meet the eli- 
gibility requirements for free and re- 
duced price school meals. 


§ 225.5 Responsibilities of State agencies. 


(a) State agency personnel. Each 
State agency shall provide sufficient 
qualified consultative, technical, and 
managerial personnel to administer 
the program and monitor performance 
and to measure progress toward 
achieving program goals. The State 
agency shall assign specific program 
responsibilities to such personnel so as 
to insure that all applicable require- 
ments under this part are met. All ad- 
ministrative personnel shall be em- 
ployed and available for program 
duties at least 30 days prior to the 
State agency’s sponsor application 
deadline date and all field staff per- 
sonnel shall be employed and available 
at least 15 days prior to the beginning 
of program operations: Provided, how- 
ever, That the State agency shall hire 
additional personnel subsequent to 
these dates if, due to unanticipated 
program growth or program irregulari- 
ties, additional personnel are needed. 
State agencies may submit to FNSRO 
written requests for exceptions to 
these hiring dates. Such requests shall 
include information in sufficient detail 
for FNSRO to determine that the ex- 
ception is necessary for and will not 
adversely affect optimal program ad- 
ministration and operation. 

(b) Program assistance. Each State 
agency shall provide program assist- 
ance as follows: 

(1) Each State agency shall visit, 
prior to the approval of the applica- 
tion, all applicant sponsors which have 
not participated in the program in the 
previous year and all applicant spon- 
sors which participated in the previous 
year and have been determined by the 
State agency to need a preoperational 
visit. Grounds for such a visit include, 
but are not limited to, sponsors with 
sites which were terminated for cause 
in the previous year and sponsors 
which had sites in violation of the 
meal service requirements in the previ- 
ous year. These visits shall be utilized 
to provide the State agency the oppor- 
tunity to further assess the applicant 
sponsor’s potential for successful pro- 
gram operations, assess information 
submitted on the application, and 
assure the State agency that the appli- 
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cant sponsor is aware of its responsi- 
bilities under the program. 

(2) Each State agency shall, prior to 
approval, visit each new proposed 
nonschool site located in cities whose 
total elementary and secondary public 
school enrollment exceeds 75,000 for 
the purpose of evaluating its suitabil- 
ity for the food service proposed. 

(3) Each State agency shall, prior to 
approval of any site with a proposed 
average daily attendance of more than 
300 children, visit each such site to 
evaluate its capability of serving the 
number of children expected: Pro- 
vided, however, That the State agency 
may elect to not carry out such a 
preapproval evaluation if the site has 
been used under the program in a 
prior year and the State agency has 
documentation on file which supports 
the capability of the site and gives evi- 
dence of successful prior program op- 
erations at the site. 

(4) Each State agency shall review 
during the first 4 weeks of operations, 
all sponsors which operate 10 or more 
sites, and, at a minimum, an average 
of 15 percent of the sites of such spon- 
sors, to insure compliance with pro- 
gram regulations and with the Depart- 
ment’s nondiscrimination regulations 
(Part 15 of this title) and other appli- 
cable instructions as issued by the De- 
partment. 

(5) In addition to the review require- 
ments described in paragraph (b)(4) of 
this section, each State agency which 
expects to receive more than $250,000 
in State administrative funds shall 
meet additional review requirements 
for all sponsors which operate 10 or 
more sites and which are located in 
cities whose total elementary and sec- 
ondary public school enrollment ex- 
ceeds 75,000. These additional require- 
ments shall be to conduct reviews of 
an average of 75 percent of nonschool 
sites, and 25 percent of school sites, 
during the first 4 weeks of operation. 
In determining which sites shall be re- 
viewed under this paragraph and 
under paragraph (b)(4) of this section, 
the State agency shall consider, at a 
minimum, whether or not the site has 
been used in prior years, the perform- 
ance of the site in prior years, the per- 
formance of other sites operated by 
the same sponsor in both prior years 
and the current year and the perform- 
ance of the applicable sponsor in prior 
years and in the current year. 

(6) Each State agency shall, in addi- 
tion, review 80 percent of the remain- 
ing sponsors, and an average of 10 per- 
cent of the remaining sites of such 
sponsors, at least once during the 
period of program operations. 

(7) In the conduct of reviews, each 
State agency shall develop a monitor- 
ing system to insure that sponsors, in- 
cluding site personnel, and the appro- 
priate food service management com- 
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pany, if applicable, promptly receive a 
copy of the review reports and are 
promptly notified of violations which 
might result in a program disallow- 
ance. Sponsors and site personnel 
shall be afforded every opportunity to 
make necessary corrections in a timely 
manner. In cases where corrective 
action of sites is not taken in accord- 
ance with this paragraph, and such 
sites are canceled, each State agency 
shall insure that food service manage- 
ment companies are notified of all 
sites which are canceled within a rea- 
sonable time. 

(8) Documentation of program as- 
sistance and results of such assistance 
shall be maintained on file by the 
State agency. 

(9) Each State agency shall during 
the first 4 weeks of program oper- 
ations, provide for inspections of all 
facilities in its State in which food is 
prepared to be served in the program. 
Funds provided for in § 225.8(i) may be 
used for this purpose. 

(c) Program availability. Each State 
agency shall, by February 1 of each 
fiscal year, announce the purpose, eli- 
gibility criteria, and availability of the 
program throughout’ the _ State, 
through appropriate means of commu- 
nication. As part of this effort, each 
State agency shall compile a listing of 
potential sponsors which have not pre- 
viously participated in the program, 
and shall contact such potential spon- 
sors. State agencies shall identify rural 
areas which qualify for the program 
and actively seek eligible applicant 
sponsors to serve such areas. States 
shall identify priority outreach areas 
in accordance with FNS guidance, for 
targeting outreach efforts in such 
areas. 

(d) Financial management system 
for sponsors. Each State agency shall 
establish a financial management 
system which is in compliance with at- 
tachment G of the Office of Manage- 
ment and Budget Circular A-102, 
under which sponsors shall maintain 
and report the information required in 
this part. The system shall also be 
consistent with the cost principles 
found in Federal Management Circu- 
lar 74-4 and any applicable instruction 
issued by FNS. 

(e) Payment of claims. A State 
agency may make full or partial reim- 
bursement upon receipt of a claim for 
reimbursement from a sponsor, but 
shall first make any necessary adjust- 
ments in payments. 

(f) Sponsor and food service manage- 
ment company contract. Each State 
agency shall develop a standard form 
of contract for use by sponsors in con- 
tracting with food service manage- 
ment companies. The contract shall 
expressly and without exception pro- 
vide that: , 


(1) The sponsor shall provide to the 
food service management company a 
list of State agency approved food 
service sites and shall notify the food 
service management company of all 
sites which have been approved or 
canceled subsequent to the submission 
of the initial approved site list. Such 
notification shall be provided within 
the time limits mutually agreed upon 
in the contract; 

(2) The food service management 
company shall maintain such records 
(supported by invoices, receipts, or 
other evidence) as the sponsor will . 
need to meet its responsibilities under 
this part, and shall report to the spon- 
sor promptly at the end of each 
month, at a minimum; 

(3) The food service management 
company shall have State or local 
health certification for the facility in 
which it proposes to prepare meals for 
use in the program and it shall insure 
that health and sanitation require- 
ments are met at all times. In addition, 
the food service management company 
shall provide for meals which it pre- 
pares to be periodically inspected -by 
the local health department or an in- 
dependent agency to determine bacte- 
ria levels in the meals being served. 
Such levels shall conform to the 
standards which are applied by the 
local health authority with respect to 
the level of bacteria which may be 
present in meals served by other estab- 
lishments in the locality. Results of 
such inspections shall be submitted to 
the sponsor and to the State agency; 

(4) The meals served under the con- 
tract shall conform to the cycle menus 
and meal quality standards and food 
specifications approved by the State 
agency upon which the bid was based; 

(5) The books and records of the 
food service management company 
pertaining to the sponsor’s food serv- 
ice operation shall be available for in- 
spection and audit by representatives 
of the State agency, of the Depart- 
ment, and the U.S. General Account- 
ing Office at any reasonable time-and 
place, for a period of 3 years from the 
date of receipt of final payment under 
the contract; 

(6) The sponsor and the food service 
management company shall operate in 
accordance with current program reg- 
ulations; 

(7) The food service management 
company shall be paid by the sponsor | 
for all meals delivered in accordance 
with the contract and this part, and 
shall not be paid for departures from 
the contract such as meals which are 
delivered to nonapproved sites or for 
meals which are delivered to approved 
sites outside of the agreed upon deliv- 
ery time, are spoiled or unwholesome 
at the time of delivery, or do not oth- 
erwise meet the meal requirements 


‘and meal guality standards and food 
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specifications contained 
tract; 

(8) Unitized meals shall be delivered 
in accordance with a delivery schedule 
prescribed in the contract; 

(9) Increases and decreases in the 
number of meal orders shall be made 
by the sponsor, as needed, within a 
prior notice period mutually agreed 
upon; 

(10) All meals served under the pro- 
gram shall meet the requirements of 
§ 225.10; ; 

(11) In cases of nonperformance or 
noncompliance on the part of the food 
service management company, the 
company shall pay the sponsor for any 
excess costs the sponsor incurs by ob- 
taining meals from another source; 
and 

(12) Each nongovernmental sponsor 
whose contract or aggregate amount 
of contracts with one food service 
management company exceeds $10,000 
shall establish a special account for 
the deposit of payments by the State 
agency for operating costs. A separate 
special account as provided for in 
§ 225.9(i) shall be established for each 
food service management company 
under contract with a sponsor. 

(g) Advance and startup payment 
procedures. Each State agency shall 
inform sponsors of the procedure 
whereby, they may apply for advance 
program payments and advance ad- 
ministrative costs payments as pro- 
vided for in § 225.13 and, where appli- 
cable, each State agency shall inform 
sponsors of the procedure whereby 
they may apply for startup payments 
provided for in § 225.12(c). 

(h) Use of onsite facilities or school 
food service facilities. State agencies 
shall make a positive effort to encour- 
age sponsors to use the sponsors’ own 
facilities or the facilities of public or 
nonprofit private schools to the maxi- 
mum extent feasible, in the prepara- 
tion, service, and delivery of meals 
under the program. 

(i) Sponsor application deadline 
date. Each State agency shall establish 
and inform all applicant sponsors of a 
deadline date for submission of a writ- 
ten application for participation in the 
program: Provided, however, That 
State agencies shall approve the appli- 
cation of an otherwise eligible appli- 
cant sponsor submitted after the date 
established by the State agency, when 
the failure to do so would deny the 
program to an area in which poor eco- 
nomic conditions exist or a significant 
number of needy children will not 
have reasonable access to the pro- 
gram. The State agency shall inform 
potential sponsors inquiring after the 
sponsor application deadline date of 
the possibility of approval if the spon- 
sor qualifies under these terms. The 
State agency must act on all applica- 
tions within 30 days after the sponsor 


in the con- 
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application deadline date: Provided, 
however, That the 30 days may be ex- 
tended upon approval by FNS. In the 
case of applicant sponsors which apply 
after the deadline date and qualify in 
accordance with the terms of this 
paragraph, the State agency shall act 
on such applications as soon as possi- 
ble after receipt. 

(j) Meal service restriction. (1) A 
State agency shall restrict to one meal 
service per day (i) any site determined 
to be in violation of the meal service 
requirements as set forth in this para- 
graph when corrective action is not 
taken within a reasonable time as de- 
termined by the State agency, and (ii) 
all sites under a sponsor if more than 
20 percent of the sponsor’s sites are 
determined to be in violation of the 
meal service requirements as set forth 
in this paragraph. If such action re- 
sults in children not receiving any 
meals under the program, the State 
agency shall make every reasonable 
effort to locate another source of meal 
service for such children. In addition, 
the State agency shall not approve the 
service of more than one meal per day 
at any site unless each type of meal is 
delivered separately within 1 hour of 
the beginning of the meal service or 
facilities capable of holding hot or 
cold meals within the temperatures re- 
quired by State or local health regula- 
tions are available at the site. 

(2) Meals which may be _ served 
under the program shall be breakfast, 
lunch, supper, and supplemental food 
served between such other meals. Only 
camps may be approved to serve sup- 
plemental food and also participate in 
the special milk program (7 CFR Part 
215), provided that those camps keep 
separate records for each program. 
Except for camps, sponsors shall be 
approved to serve only up to three 
meals a day at each site, provided that 
at least one of the three meals is a 
supplement. Residential camps shall 
be approved to serve up to four meals 
a day, and nonresidential camps shall 
be approved to serve four meals a day 
or three meals consisting of a break- 
fast, lunch, and supper, provided that 
camps have the administrative capa- 
bility and where applicable, the food 
preparation and holding facilities, and 
provided that the service period of dif- 
ferent meals does not coincide or over- 
lap. No sponsor shall be reimbursed 
for meals served outside of the meals 
service limitations contained in the 
subparagraph. No sponsor shall be ap- 
proved for more than two supplements 
a day. 

(3) Three hours shall elapse between 
the beginning of one meal service, in- 
cluding supplements, and the begin- 
ning of another, except that 4 hours 
shall elapse between the service of a 
lunch and supper when no supplement 
is served between lunch and supper. 
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The service of supper shall begin no 
later than 6 p.m.: Provided, however, 
That a State agency may consider a 
waiver of this requirement for extenu- 
ating circumstances. Such waivers 
shall be granted only when the State 
agency and the sponsor insure that 
special arrangements shall be made to 
monitor these sites. In no case may 
the completion of supper end later 
than 8 p.m. None of the preceding 
time restrictions of this subparagraph 
shall apply to residential camps. The 
duration of the meal service shall be 
limited to 2 hours for lunch or supper 
and 1 hour for all other meals. Meals 
served outside of the period of ap- 
proved meal service shall not be eligi- 
ble for program payments. Any perma- 
nent changes in meal service pereiods 
must be approved by the State agency. 
Each sponsor shall serve only the type 
or types of meals for which it is ap- 
proved in its agreement with the State 
agency. 

(Kk) Records and reports. (1) Each 
State agency shall maintain current 
accounting records of its program op- 
erations which will adequately identi- 
fy funds authorizations, obligations, 
unobligated balances, assets, liabilities, 
income, and expenditures for adminis- 
trative costs and operating costs. The 
records may be kept in their original 
form or on microfilm, and shall be re- 


. tained for a period of 3 years after the 


date of submission of the final finan- 
cial status report, except that, if audit 
findings have not been resolved, the 
records shall be retained beyond the 3- 
year period as long as required for the 
resolution of any issues raised by the 
audit. (2) No later than September 30 
of each year, the State agency shall 
provide the Departmen: with informa- 
tion on the scope of program oper- 
ations within the State, including in- 
formation on program levels in rural 
areas. (3) Each State agency shall 
report information on the use of pro- 
gram funds and on program oper- 
ations to FNS on forms provided by 
FNS, as instructed by FNS. 

(1) Investigations. Each State agency 
shall promptly investigate complaints 
received or irregularities noted in con- 
nection with the operation of the pro- 
gram, and shall take appropriate 
action to correct any irregularities. 
State agencies shail maintain on file 
all evidence relating to such investiga- 
tions and actions. The Department 
may make investigations at the re- 
quest of the State agency, or where 
the Department determines investiga- 
tions are appropriate 

(m) Commodity distribution infor- 
mation. A list of sponsors which are to 
receive food commodities, with accom- 
panying information on the average 
daily number of eligible meals to be 
served by such sponsors, shall be pre- 
pared not later than June 1 of each 
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year by the State agency. Such a list 
shall contain only the names of spon- 
sors which will prepare the meals to 
be served at their sites and the names 
of sponsors which have entered into 
an agreement with a school or school 
district for the preparation of meals to 
be served under the. program. If the 
State agency is other than the agency 
of the State which handles the distri- 
bution of food commodities donated 
by the Department, this information 
shall be forwarded to the agency of 
the State which handles the distribu- 
tion of donated commodities. The 
State agency shall be responsible for 
promptly revising the information to 
reflect additions or deletions of spon- 
sors and for providing such adjust- 
ments in participation data as are de- 
termined necessary by the State 
agency. Availability of commodites 
and other foods which are not donated 
commodities but are in _ plentiful 
supply shall be summarized and made 
available to all sponsors upon the ap- 
proval of their application for partici- 
pation. 

(n) Training. Each State agency 
shall plan for and carry out program 
training for sponsors, food service 
management company respresenta- 
tives, and health inspectors which will 
participate in the program in that 
State. Each State agency shall, prior 
to program operations, insure that the 
sponsor’s supervisory personnel re- 
sponsible for the food service receive 
training in all necessary areas of pro- 
gram administration and operations. 
Such training shall be structured and 
scheduled to reflect the fact that indi- 
vidual sponsors or groups of sponsors 
require different levels and areas of 
program training. State agencies are 
encouraged to utilize sponsors which 
have previously participated in the 
program in such training, and to train 
“site personnel regarding their respon- 
sibilities. Training should be made 
available at convenient locations. Each 
State agency shall make available, 
prior to the beginning of program op- 
erations, training in all necessary 
areas of program administration for 
representatives from all food service 
management companies and each 
health department which will partici- 
pate in the program in the current 
year. . 

(o) Program materials. Each State 
agency shall develop and make availa- 
ble in a timely manner all necessary 
program materials so that applicant 
sponsors have sufficient time to ade- 
quately prepare for their participation 
in the program. 

(p) Procurement provisions. State 
agencies shall require sponsors to 
adhere to the procurement provision 
set forth in §-225.15 in addition to any 
other procurement provisions con- 
tained in this part. In addition, State 
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agencies shall encourage sponsors to 
use small and minority-owned busi- 
nesses, as sources of supplies and ser- 
vices. The Department will provide 
guidance on technical and financial as- 
sistance available to such businesses. 

(q) Management evaluation and 
audits. (1) Each State agency shall 
insure that the requirements of this 
part are met and upon approval of ap- 
plicant sponsors’ applications whose 
total claims for reimbursement are ex- 
pected to exceed $50,000 shall provide 
those sponsors with an audit guide to 
be used in the conduct of the audit re- 
quired by §225.9(k) and any other 
guidance necessary to enable them to 
comply with the requirements set out 
in § 225.9(k). The audit guide devel- 
oped by the State agency shall, at a 
minimum, contain the standards set 
forth in the audit guide issued by the 
Department for the program. 

(2) In accordance with the plan sub- 
mitted under § 225.6(a)(14), the State 
agency shall provide for audits, at 
least once every 2 years, of all spon- 
sors within the State. The audit re- 
quirement outlined in § 225.5(q)(1) 
may be included by the State to meet 
a portion of the requirement con- 
tained in this section. In addition, any 
audit. of an organization which is con- 
ducted in accordance with the pro- 
gram audit guide and includes the pro- 
gram covered by this part may be in- 
cluded to meet a portion of the audit 
requirement contained in this section. 
The State agency shall provide for 
audits of sponsors whose total claims 
for reimbursement are expected to be 
less than $50,000 and the cost of such 
audits shall be considered an allowable 
State administrative expense. In no 
case may States require that sponsors 
earning less than $50,000 pay for the 
cost of such audits, in whole or in part. 
These audits shall be conducted by 
State agency internal auditors, State 
Auditors General, State Comptrollers, 
other comparable independent State 
audit groups, Certified Public Accoun- 
tants or State licensed public accoun- 
tants. 

(3) Each State agency shall coordi- 
nate its monitoring review findings 
under paragraph (b) of this section 
and the audit reports provided for 
under § 225.9(k). Each State agency 
shall insure that monitoring is con- 
ducted to result in a representative 
review of the sponsor’s operations 
under the program. 

(4) While OIG shall rely to the ful- 
lest extent feasible upon State-spon- 
sored audits, it shall, whenever it con- 
siders necessary, (i) make audits on 
State-wide basis, (ii) perform on-site 
test audits, and (iii) review audit re- 
ports and related working papers of 
audits performed by or for State agen- 
ices. 


(5) State agencies shall provide FNS 
and OIG with full opportunity to con- 
duct management evaluations (includ- 
ing visits to sponsors) and audits of all 
operations of the State agency. Each 
State agency shall make available its 
records, including records of the re- 


’ ceipts and expenditures of funds upon 


a reasonable request by FNS or OIG. 
OIG shall also have the right to make 
audits of the records and operations of 
any sponsor. 

(6) The Department shall require 
State agencies to utilize statistical 
sampling procedures in audits, man- 
agement evaluations, and other moni- 
toring activities conducted in a select 
number of large cities that shall be 
chosen by the Department. State 
agencies may elect to utilize statistical 
sampling procedures in other areas. 
Such statistical sampling must be con- 
ducted in accordance with guidelines 
issued by the Department. The De- 
partment will provide training on 
these procedures to all State agencies, 
as requested. Whenever statistical 
sampling procedures are used, State 
agencies shall establish a system for 
prompt communication of adverse 
findings to sponsors and for corrective 
action by sponsors. State agencies that 
are required to use statistical sampling 
shall also consider sampling results as 
one factor in the settlement of claims. 
Greater weight should generally be 
given sampling results, when assessing 
claims, in instances where a sponsor 
has failed to take corrective action, 
after being notified of the results and 
their potential consequences, than in 
instances where a sponsor has acted 
promptly to correct its deficiencies. 

(7) Use of program audit guide avail- 
able from OIG is encouraged. When 
this guide is utilized, OIG will coordi- 
nate its audits with State-sponsored 
audits to form a network of intergov- 
ernmental audit systems. 

(8) In conducting management eval- 
uations or audits for any fiscal year, 
the State agency, FNS or OIG may 
disregard overpayment which does not 
exceed $35 or, in the case of State 
agency administered programs, does 
not exceed the amount established 
under State law, regulations, or proce- 
dures as a minimum for which claims 
will be made for State losses generally. 
No overpayment shall be disregarded, 
however, where there are unpaid 
claims for the same fiscal year from 
which the overpayment can be deduct- 
ed, or where there is substantial evi- 
dence of violation of criminal law or 
civil fraud statutes. 

(r) Food specifications and meai 
quality standards. Each State agency 
shall, with the assistance of the De- 
partment, develop and make avialable 
to all sponsors minimum food specifi- 
cations and model meal quality stand- 
ards, which shall become part of the 
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contracts between sponsors and food 
service management companies. 

(s) Food quality and preparation fa- 
cility inspection procedures. Each 
State agency shall, with the funds au- 
thorized in § 225.8(i), establish a proce- 
dure for inspections of food prepara- 
tion facilities and food service sites. 
The procedures for carrying out work 
such as inspections and testing shall 
be consistent with procedures used by 
local health authorities. Copies of the 
results of the inspections of the facili- 
ties of food service management com- 
panies shall be provided to the compa- 
ny, the sponsor, and the State agency. 

(t) Food service management compa- 
ny registration. (1) Each State agency 
shall by February 1 provide to all food 
service management companies which 
participated in the program in either 
of the prior years in that State a noti- 
fication of mandatory registration. 
Such notification shall contain at a 
minimum (i) a statement of the re- 
quirement for registration with the 
State agency as a prerequisite to par- 
ticipation in the program during the 
applicable fiscal year, (ii) a summary 
of those items which are required to 
be submitted in the application for 
registration as set forth in paragraph 
(u)(2) of this section, (iii) an enumera- 
tion of the specific criteria developed 
by the State agency upon which regis- 
trant eligibility shall be based, and (iv) 
other relevant information necessary 
to make application for registration. 
In addition, each State agency shall, 
by the same date, issue through the 
appropriate media a notification of 
mandatory registration and informa- 
tion necessary to make application for 
registration. 

(2) By March 15 each food service 
management company which desires 
to participate in the program within 
the State during such fiscal year shall 
submit an application for registration 
to the State agency. At a minimum, 
registration shall require (i) submis- 
sion of name and mailing address and 
any other names under which such 
food service management company 
presently or in the past 2 years has 
marketed its services, (ii) a certifica- 
tion that the food service management 
company meets applicable State and 
local health, safety, and sanitation 
standards, (iii) disclosure of past and 
present company owners, directors 
and officers, and their relationship, if 
any, to any sponsor or food service 
management company whieh partici- 
pated in the program in the past 2 
years, (iv) records of contract termina- 
tions, disallowances, and health, 
safety, and sanitation code violations 
related to prior program participation 
during the past 2 years, (v) records of 
any other contract terminations and 
health, safety, and sanitation code vio- 
lations during the past 2 years, (vi) the 
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address or addresses of the company’s 
food preparation and distribution fa- 
cilities which will be used in the pro- 
gram and the local officials responsi- 
ble for the operation of such facilities, 
(vii) the number of meals which may 
be prepared in each preparation facili- 
ty in a 24-hour pericd for use in the 
program, (viii) a certification that the 
food service management company 
will operate in accordance with cur- 
rent program regulations, and (ix) a 
statement that the food service man- 
agement company understands that it 
will not be paid for meals which are 
delivered to nonapproved sites or for 
meals which are delivered to approved 
sites outside of the agreed upon deliv- 
ery time or meals that do not meet the 
meal requirements and food specifica- 
tions contained in the contract be- 
tween the sponsor and the food service 
management company. 

(3) No food service management 
company shall be registered by the 
State agency if the State agency deter- 
mines that the company lacks the ad- 
ministrative and financial capability to 
perform under the program or if it is 
identifiable through its organization 
or principals as a food service manage- 
ment company which participated in 
the program during any previous year 
and was seriously deficient in its pro- 
gram operation. Serious deficiencies 
which are grounds for nonregistration 
include, but are not limited to, any of 
the following: 

(i) Noncompliance with the applica- 
ble bid procedures, contract require- 
ments, or program regulations; 

(ii) Submission of false information 
to the State agency; 

(iii) Failure to conform meal deliv- 
eries to meal orders; 

(iv) Delivery of a significant number 
of meals which do not meet contract 
requirements; 

(v) Failure to maintain adequate rec- 
ords; 

(vi) Significant health code viola- 
tions which were not corrected upon 
reinspection; 

(vii) Failure to deliver meals; or 

(viii) The conviction of any officer, 
owner, partner, or manager of the 
company for a crime in connection 
with a prior program operation. 

(4) The State agency shall provide 
for inspections prior to registration of 
all food service management compa- 
nies’ food preparation facilities listed 
on the applications for registration, 
except those located outside the State. 
The State agency shall promptly 
notify FNSRO of the name and loca- 
tion of any out-of-State facility, and 
FNSRO shall insure that such facility 
is inspected prior to registration. The 
purpose of the inspection is to evalu- 
ate each facility’s suitability for prepa- 
ration of meals for use in the program. 
The State agency may waive this in- 
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spection requirement if a facility was 
registered last summer and operated 
in accordance with program require- 
ments. 

(5) The State agency shall notify in 
writing each food service management 
company which applied. for registra- 
tion of its determination on the appli- 
cation within 30 days after receipt of 
the complete application. The State 
agency shall inform any food service 
management company whose applica- 
tion for registration has been denied 
of the procedures to request a review 
of the denial as provided for in para- 
graph (w) of this section. The official 
making the determination of denial 
must notify the food service manage- 
ment company in writing, stating all 
the grounds on which the State 
agency based the denial. 

(6) By April 15 of the current year, 
each State agency shall forward to the 
Department, on a form provided by 
FNS, information on all food service 
management companies which applied 
for registration to the State agency 
and their registration status. The De- 
partment shall allow any food service 
management company to review any 
information concerning that company 
which was submitted to FNS as re- 
quired by this paragraph. 

(7) A State agency shall consider a 
food service management company’s 
application for registration submitted 
after March 15 of the current year, if 
the State agency determines that the 
lack of registration could result in an 
area in which poor economic condi- 
tions exist not being served or a Sig- 
nificant number of needy children not 
having reasonable access to the pro- 
gram. 

(8) Each State agency shall require 
food service management companies 
submitting applications for registra- 
tion to certify that the information 
submitted on the form is true and cor- 
rect and that the food service manage- 
ment company is aware that misrepre- 
sentation may result in prosecution 
under applicable State and Federal 
statutes. 

(u) Bid opening monitoring. Each 
State agency shall have a representa- 
tive present at all procurement bid 
openings of sponsors which expect to 
receive more than $100,000 in program 
payments. 

(v) Sponsor certifications. Each 
State agency shall require applicant 
sponsors submitting program applica- 
tions, site information sheets, program 
agreements or claims for reimburse- 
ment,- and sponsors requesting ad- 
vance payments, to certify that the in- 
formation submitted on these forms is 
true and correct and that the sponsor 
is aware that deliberate misrepresenta- 
tion or withholding of information 
may result in prosecution under appli 
cable State and Federal statutes. 
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(w) Sponsor and food service man- 
agement company hearing procedures. 
(1) Each State agency shall establish a 
procedure to be followed by an appli- 
cant requesting a review of a denial of 
an applicant sponsor’s application for 
participation, a sponsor’s approved 
level of administrative costs, a denial 
of a request by a sponsor for an ad- 
vance payment, a denial of a claim by 
a sponsor for reimbursement, a denial 
of a sponsor’s site or a denial of a food 
service management company’s regis- 
tration. 

(2) At a minimum the procedure 
shall provide that: 

(i) The denied applicant be advised 
in writing of the grounds upon which 
the State agency based the denial; 

(ii) The denied applicant be advised 
in writing that the request for review 
must be made within a specified time. 
The State agency may establish this 
period of time at not less than 1 week 
nor more than 2 weeks from the date 
of receipt of the letter of denial); 

(iii) The denied applicant be afford- 
ed the opportunity to review any in- 
formation upon which the denial was 
based; 

(iv) The hearing official be an offi- 
cial other than the one directly re- 
sponsible for the original determina- 
tion; 

(v) The review be held. within 2 
weeks of the date of the receipt of the 
request for review; 

(vi) The applicant may refute the 
charges contained in the letter of 
denial. either in person or by mailing 
written documentation to the review- 
ing official. The applicant may retain 
legal counsel, or may be represented 
by another person; 

(vii) Within 3 days after the appli- 
cant’s hearing, or within 3 days after 
receipt of written documentation, the 
reviewing official must make a deter- 
mination based on a full review of the 
administrative record; and 

(vill) The State agency must inform 
the applicant of the determination of 
the review by certified mail, return re- 
ceipt requested. The determination by 
the State reviewing official is the final 
administrative determination to be af- 
forded an applicant. 

(x) Advance payment estimates. 
Each State agency shall, when deter- 
mining the amount of advance operat- 
ing costs payments to be made to each 
sponsor under § 225.13(d) make the 
best possible estimate based on the 
amount requested by the sponsor and 
any other data available to the State 
agency. 

(y) Sponsor’s budget approval proc- 
ess. Each State agency shall, based on 
guidance provided by the Department, 
develop a budget approval procedure 
for the purpose of determining 
amounts of administrative costs pay- 
ments to be made to sponsors. As part 
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of this procedure State agencies shall 
require each sponsor to submit a de- 
tailed administrative budget which the 
State shall evaluate to determine the 
level of administrative payments for 
which the sponsor is eligible. State 
agencies shall vary the levels of such 
payments taking into consideration (1) 
whether or not proposed administra- 
tive expenses are both allowable and 
reasonable; (2) variables such as the 
proposed number of sites, the location 
of sites, whether food will be prepared 
onsite or by a food service manage- 
ment company, and any other factors 
which are unique to a sponsor or 
group of sponsors, and (3) the avail- 
ability of funding from other sources. 
State agencies shall be required to the 
extent practicable and within the 
funding limitations found in § 225.8(c) 
to meet the reasonable and necessary 
administrative expenses of each spon- 
sor as set forth in the sponsor's 
budget. State agencies which fail to 
vary the levels of administrative costs 
payments to sponsors shall provide 
justification to FNS that the adminis- 
trative expenses among sponsors 
within the State do not differ. 


§ 225.6 Program management and admin- 
istration plan. 


(a) Not later than February 15 of 
each fiscal year, each State agency 
shall submit to FNSRO a program 
management and administration plan 
for that fiscal year. The plan shall 
have the original signature of the 
chief official (Commissioner or Super- 
intendent) of the State agency. Ap- 
proval of the plan by FNS shall be a 
prerequisite to the payment of pro- 
gram funds, or to the donation by the 
Department of any commodities for 
use in the program. The plan shall in- 
clude the following information at a 
minimum: 

(1) How the State plans to use pro- 
gram funds and funds from within the 
State to the maximum extent practi- 
cable to reach needy children, includ- 
ing needy children in rural areas. The 
State should clearly define its meth- 
ods for assessing need, the total 
number of children reached by the 
program last year, its priority areas 
for program expansion, and its plans 
and schedule for informing potential 
sponsors of the availability of the pro- 
gram; 

(2) Estimated number and type of 
sponsors expected to participate. and 


estimated number of sites and average ~ 


daily attendance, and a description of 
the estimating methods used, includ- 
ing data on the number of sponsors 
which participated in the prior year; 

(3) Estimated amount of program 
funds, by month, needed for operating 
costs payments to sponsors; 


(4) Estimated amount of program 
funds, by month, needed for adminis- 
trative costs payments to sponsors; 

(5) The State’s plans and schedule 
for providing technical assistance and 
training for sponsors, food service 
management company representatives 
and health department officials, in- 
cluding the number of such training 
sessions planned and number of re- 
views planned, including data on the 
number of reviews conducted in the 
prior fiscal year; 

(6) The State agency budget, by 
month and function on the use of 
State administrative funds, including, 
but not limited to staffing (part-time 
and full-time), salaries, travel and per 
diem; 

(7) The State’s plan to comply with 
the Department’s standards for dis- 
bursing administrative costs payments 
to sponsors; 

(8) The actions to be taken by the 
State agency to maximize the use of 
onsite meal preparation and the use of 
school food service favilities; 

(9) The actions to be taken by the 
State to insure compliance with the 
requirements of the Department’s reg- 
ulations respecting nondiscrimination 
(7 CFR Part 15); 

(10) The States plan for monitoring 
and inspecting sponsors, sites, and 
food service management companies 
and for insuring that such companies 
do not enter into contracts for more 
meals than they can provide effective- 
ly and efficiently; 

(11) The State’s plan for timely and 
effective action on program violations; 

(12) The State’s plan and schedule 
for submission and approval of spon- 
sor applications; 

(13) The State’s plan for determin- 
ing the amounts and timing of pro- 
gram payments to sponsors and for 
disbursing such payments; 

(14) The State’s plan for insuring 
fiscal integrity by auditing sponsors as 
provided under § 225.5(q), including 
data on the number of audits per- 
formed in the prior fiscal year; 

(15) The State’s plan and procedure 
for registering food service manage- 
ment companies; 

(16) The State’s procedures for 
granting a hearing and prompt deter- 
mination to any sponsor wishing to 
appeal a State’s ruling denying its ap- 
plication for program participation, its 
site participation, its approved level of 
administrative costs, program advance 
payments, or program reimbursement 
and the State’s procedure for granting 
a hearing and prompt determination 
to any food service management com- 
pany wishing to appeal a State’s ruling 
denying the food service management 
company registration in the State; 

(17) The State’s plan for utilizing 
the funds provided for under § 225.8(i) 
to provide for health inspections and 
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meal quality tests, including the esti- 
mated number and frequency of such 
inspections and tests and a description 
of the arrangements made by the 
State with the agencies which will per- 
form these services; 

(18) The amount of non-Federal 
funds made available to the State 
through direct State appropriations 
for the program; 

(19) An explanation of significant 
deviations in last year’s actual pro- 
gram operations and administration 
from that proposed in the plan for last 
year; and 

(20) The State’s procedures for solic- 
iting and insuring that timely coments 
or recommendations made by interest- 
ed parties regarding this plan receive 
full consideration. 

(b) The State agency shall give the 
Governor, or his delegated agency, the 
opportunity to comment on the rela- 
tionship of the program management 
and administration plan to compre- 
hensive and other State plans and pro- 
grams and to those of affected 
areawide or local jurisdictions. A 
period of 45 days from the date of re- 
ceipt of the program management and 
administrtion plan shall be afforded to 
make such comments. 

(c) All plans shall be approved or 
acted on by March 15, or if it is sub- 
mitted late, within 30 days following 
receipt of the plan. In cases where the 
plan initially submitted is not ap- 
proved, the State agency and the ap- 
proval authority shall work together 
to insure that changes to the plan, in 
the form of amendments, shall be sub- 
mitted so that the plan shall be ap- 
proved within 60 days following the 
initial submission of the plan. 


§ 225.7 Payment and use of State adminis- 
trative funds. 


(a) For each fiscal year, the Secre- 
tary shall pay to each State agency for 
administrative expenses incurred in 
the program an amount equal to (1) 20 
percent of the first $50,000 in program 
funds properly payable to the State in 
the preceding fiscal year; (2) 10 per- 
cent of the next $50,000 in program 
funds properly payable to the State in 
the preceding fiscal year; (3) 5 percent 
of the next $100,000 in program funds 
properly payable to the State in the 
preceding fiscal year; and (4) 2 percent 
of any remaining funds properly pay- 
able to State in the preceding fiscal 
year: Provided, however, That FNS 
may make appropriate adjustments in 
the level of State administrative funds 
to reflect changes in program size 
from the preceding fiscal year as evi- 
denced by information submitted in 
the State program management and 
administration plan and any other in- 
formation available to FNS. 

(b) State administrative funds paid 
to any State shall be used by State 


PROPOSED RULES 


agencies to employ personnel, includ- 
ing travel and related expenses, and to 
supervise and give technical assistance 
to sponsors in their initiation, expan- 
sion, and conduct of any food service 
for which program funds are made 
available. State agencies may also use 
administrative funds for such other 
administrative expenses as set forth in 
their approved program management 
and administration plan. 

(c) Not later than October 1 of each 
fiscal year, the Secretary shall make 
available to each State agency by 
letter of credit an initial allocation of 
State administrative funds for use in 
the fiscal year beginning on that Octo- 
ber 1 and in an amount not to exceed 
one-third of the State administrative 
funds which are determined in accord- 
ance with the formula set forth in 
paragraph (a) of this section. For 
States which did not receive any pro- 
gram funds during the fiscal year im- 
mediately preceding the fiscal year for 
which the initial allocation is being 
made, the amount to be made availa- 
ble by October 1 of each fiscal year 
shall be determined by the Depart- 
ment. 

(d) An additional amount of State 
administrative funds shall be made 
available upon the receipt and approv- 
al by FNS of the State’s program man- 
agement and administration plan. The 
amount of such funds, plus the initial 
allocation, shall ‘not exceed three- 
fourths of the State administrative 
funds which are determined in accord- 
ance with the formula set forth in 
paragraph (a) of this section and 
based on the estimates set forth in the 
approved program management and 
administratiou plan. 

(e) The balance of State administra- 
tive funds shall be paid to each State 
agency as soon as practicable after the 
conduct of the second funding assess- 
ment provided for in paragraph (g) of 
this section, and shall be in an amount 
equal to that obtained by applying the 
formula set forth in paragraph (a) of 
this section to the State’s actual pro- 
gram size as determined by informa- 
tion obtained during the second fund- 
ing assessment, less the amounts paid 
under paragraphs (c) and (d) of this 
section. As provided for in paragraph 
(g) of this section, further adjust- 
ments in the levels of State adminis- 
trative funding paid or payable to a 
State may be made. 

({) Notwithstanding the levels of 
payments provided for in this section, 
each State agency shall at the time 
FNS approves the State’s management 
and administration plan, be assured of 
receiving State administrative funding 
in an amount equal to the lesser of 80 
percent of that obtained by applying 
the formula set forth in paragraph (a) 
of this section to the total amount of 
program payments made within the 
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State during the prior fiscal year, or, 
80 percent of that obtained by apply- 
ing the formula to the estimated 
amount of program funds as contained 
in the management and administra- 
tion plan. The State agency shall be 
assured that it will receive no less 
than these levels unless FNS deter- 
mines that the State agency has failed 
or is failing to meet its responsibilities 
as contained in this part. 

(g) FNSRO shall at the times it 
deems most appropriate conduct as- 
sessments of the need for program and 
State administrative funding within 
each State agency. At a minimum, 
such funding assessments shall be 
made at least twice during each fiscal 
year. The first of these assessments 
shall be conducted prior to the begin- 
ning of sponsor operations when 
FNSRO determines that there is ade- 
quate information available at the 
State agency upon which a reasonable 
projection of program size can be 
made. Based on information obtained 
during the initial assessment, FNS 
may make adjustments in the level of 
State administrative funding paid or 
payable to the State agency to reflect 
changes in the size of the State’s pro- 
gram as compared to that contained in 
its management and administration 
plan. The second assessment shall be 
conducted at some time during the 
period of program operations, but not 
later than August 1, or when informa- 
tion is available on the actual size of 
program operations. Immediately fol- 
lowing such assessment, any remain- 
ing payment of State administrative 
funds shail be made to the State 
agency. Such payment may reflect ad- 
justments in the level of State admin- 
istrative funding, based on the infor- 
mation collected in the second assess- 
ment. FNS shall not decrease the 
amount of a State’s administrative 
funds unless the State did not make 
reasonable efforts to administer the 
program as it proposed in its manage- 
ment and administration plan, or 
unless the State incurred expenses 
that were not necessary. 

(h) In no event may the sum of the 
amounts properly payable under this 
section for a fiscal year exceed the 
total amount of expenditures incurred 
by the State agency for its administra- 
tive costs in the same fiscal year. Each 
State agency shall report to FNS in- 
formation on the use, in the prior 
year, of program funds and State ad- 
ministrative funds, on a form provided 
by FNS, not later than November 30 
of each fiscal year. FNS shall make, 
prior to November 15 of each fiscal 
year, any adjustments necessary in the 
letter of credit to reflect actual ex 
penditures in the prior fiscal year. 


FEDERAL REGISTER, VOL. 43, NO. 211—TUESDAY, OCTOBER 31, 1978 





50832 


§ 225.8 Payments to State agencies and 
use of Program funds. 


(a) Upon approval of the State’s pro- 
gram management and administration 
plan, the Secretary shall make availa- 
ble by letter of credit to thé State 
agency program funds to be used to 
make start-up payments, where appli- 
cable, to sponsors as provided for in 
§ 225.12(c). 

(b) Not later than April 15, May i5, 
and July 1 of each fiscal year the Sec- 
retary shall make available to each 
State agency by letter of credit pro- 
gram funds to be used by the State 
agency to make advance operating 
costs payments to sponsors in the 
months for which letter of credit is 
issued. The amount of each of these 
payments shall be equal to 65 percent 
of the amount derived by multiplying 
the number of operating days in the 
month times the average daily attend- 
ance by meal type as estimated in the 


State’s approved program manage- ° 


ment and administration plan, times 
the maximum allowable rates payable 
to sponsors for operating costs pay- 
ments as set forth in § 225.12(e). 

(c) Not later than April 15, May 15, 
and July 1 of each fiscal year the Sec- 
retary shall make available, by letter 
of credit, program funds to be used by 
the State agency to make advance ad- 
ministrative costs payments to spon- 
sors. The amount of each of these pay- 
ments shall be equal to one-third of 
the sum of the products obtained by 
multiplying: the estimated nuimber of 
breakfasts times 3.75 cents; the esti- 
mated number of lunches times 7.25 


cents; the estimated number of sup-: 


pers times 7.25 cents; and the estimat- 
ed number of supplemental meals 
times 2.00 cents. The _ estimated 
number of meals shall be those which 
are contained in the approved pro- 
gram management and administration 
plan. FNS may make appropriate 
changes in the amounts of these pay- 
ments based on information obtained 
during the conduct of the funding as- 
sessments provided for ‘in § 225.7(g) 
and any other information available to 
FNS upon which determinations as to 
actual program size may be made. 

(d) For sponsors which operate 
under a continuous school calendar, 
the Secretary shall make available 
- program funds by letter of credit to 
the State agencies to make advance 
payments to sponsors in an amount 
equal to the amount needed by the 
State agencies to make advance pro- 
gram payments and advance adminis- 
trative costs payments to such spon- 
sors, as set forth in the State’s ap- 
proved program management and ad- 
ministrative plan, on the first day of 
the month prior to the month during 
which the food service will be conduct- 
ed. 
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(e) The Secretary shall make availa- 
ble any remaining program funds due, 
no later than 60 days following receipt 
of valid claims from sponsors by the 
State agency. Any funds advanced to a 
State agency for which valid claims 
have not been established within 180 
days after the sponsor’s operation 
shall be deducted from the next 
monthly payment to the State. 

(f) Program funds shall be used by 
State agencies to make program pay- 
ments to sponsors in connection with 
meals served to children in accordance 
with the provisions of this part. 

(g) Each State agency shall release 
to FNS any program funds which it 
determines are unobligated as of Sep- 
temgber 30 of each fiscal year. Release 
of funds by the State agency shall be 
made as soon as practicable, but in no 
event later than 30 days following 
demand by FNS, and shall be accom- 
plished by an adjustment in the State 
agency’s letter of credit. 

(h) The State agency may use in car- 
rying out special developmental pro- 
jects an amount up to 1 percent of 
program’ payments made in any fiscal 
year: Provided, however, That such 


projects have been included in the~ 


State’s program management and ad- 
ministration plan and have been ap- 
proved in writing by FNS. 

(i) By April 15 of each fiscal year, 
the Secretary shall make available by 
letter of credit to each State agency 
an additional amount equal to 1 per- 
cent of program funds estimated to be 
needed by the State agency for pro- 
gram payments in the State’s ap- 
proved program management and ad- 
ministration plan and any amend- 
ments thereto for the current fiscal 
year. These funds Shall be used solely 
to enable State or local health depart- 
ments of other governmental agencies 
charged with health inspection func- 
tion, to carry out health inspections 
and meal qualtity tests: Provided, 
however, That, if such agencies cannot 
perform such inspecitons or tests, the 
State agency may use such funds to 
contract with an independent agency 
to conduct either the inspection or the 
meal quality tests, or both. An adjust- 
ment may be made in the amount pro- 
vided for in this paragraph based on 
the evaluation required in § 225.7(e) if 
such an adjustment is warranted. Pro- 
gram funds so provided but not ex- 
pended or obligated shall be returned 
to the Department by September 30 of 
the same fiscal year. 


Subpart C—Sponsor Provisions 


§ 225.9 Requirements for participation. 


(a) No applicant sponsor shall be eli- 
gible to participate in the Program 
unless it: 

(1) Demonstrates financial and ad- 
ministrative capability for program 
operations and accepts final financial 


and administrative responsibility for 
total program operations at all sites at 
which it proposes to conduct a food 
service; 

(2) Has not been seriously deficient 
in operating the Program in prior 
years; 

(3) Will conduct a regularly sched- 
uled food service for children from 
areas in which poor economic condi- 
tions exist or qualifies as a camp; 

(4) Has adequate ‘supervisory and 
operational personnel for overall mon- 
itoring and management of each site, 
including adequate personnel to visit 
all sites at least once in the first week 
of operation under the program, to 
promptly take such actions as are nec- 
essary to correct deficiencies found at 
the time of the initial visit, to review 
food service operations at every site at 
least once during the first 4 weeks of 
program operations, and thereafter to 
maintain a reasonable level of site 
monitoring. During these visits and re- 
views a monitoring form developed by 
the State agency shall be completed 
by the monitor; 

(5) Provides an ongoing year-round 
service to the community which it pro- 
poses to serve under the program 
except as provided for in § 225.4(i); 

(6) Certifies that all sites have been 
visited and have the capability and the 
facilities for the meal service planned 
for the number of children anticipated 
to be served; 

(7) Is a public or private nonprofit 
entity; 

(8) If not a camp, provides documen- 
tation that its food service will serve 
children from an area in which poor 
economic conditions exist. If a camp, 
certifies that it will collect family-size 
and income information to support its 
Claim for Reimbursement; and 

(9) If a summer school, is open to 
serve children in addition to those en- 
rolled in the accredited school pro- 
gram or is a school serving children 
outside of the summer school hours. 

(b) Applicant sponsors shall make 
written application to the State 
agency for participation in the Pro- 
gram as sponsors. Such application 
shall be made on a timely basis in ac- 
cordance with the requirements of 
§ 225.5(i). 

(c) Each applicant sponsor shall 
submit, as part of the application, a 
site information sheet, as developed by 
the State agency, for each site where a 
food service operation is proposed. 

(d) Applications shall include infor- 
mation in sufficient detail to enable 
the State agency to determine wheth- 
er the applicant sponsor meets the cri- 
teria for participation in the program 
as set forth in paragraph (a) of this 
section and the extent of program 
payments needed, including requests 
for advance payments and start-up 
payments, if applicable, and adminis- 
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trative and operating budget, staffing 
and monitoring plan. 

(e) Each applicant sponsor shall 
submit to the State agency, as. part of 
the application for participation, a 
complete administrative budget for 
State agency review and approval. The 
budget shall contain a detailed item- 
ization of the projected administrative 
expenses which a sponsor expects to 
incur during the operation of the Pro- 
gram, and shall include information in 
sufficient detail to enable the State 
agency to effectively determine the 
amount of administrative moneys 


needed by a sponsor to effectively and 
efficiently operate under the program. 
A sponsor’s approved administrative 
budget shall be subject to subsequent 
review by the State agency for adjust- 
in projected administrative 


ments 
costs. 

(f) Each applicant sponsor shall 
submit to the State agency, along with 
its application, a plan for and a synop- 
sis of its invitation to bid for food serv- 
ice, if a bid is required under § 225.11, 
and a copy of its letter of engagement 
with a certified public accountant or 
an independent State or local govern- 
ment accountant if required under 
paragraph (k) of this section. In addi- 
tion, the selected accountant shall 
within the first 2 weeks of operation 
under the Program, submit a copy of 
the management letter to the sponsor 
and to the State agency. 

(g) Each applicant sponsor, except a 
camp, shall submit, along with its site 
information sheet, documentation sup- 
porting the eligibility of each site as 
serving an area in which poor econom- 
ic conditions exist. For those sites at 
which applicant sponsors will serve 
children of migrant workers, the docu- 
mentation requirement may be met by 
providing the State agency with data 
from a recognized migrant organiza- 
tion, which supports eligibility for 
those children as a group. When a 
sponsor proposes to serve a site which 
it served in the previous year, docu- 
mentation from the previous year may 
be used to support the eligibility of 
the site. Therefore, for such sites ap- 
plicant sponsors shall only be required 
to obtain new documentation every 
other year. Camps shall submit to the 
State agency, prior to filing their 
claims for reimbursement for each ses- 
sion or at such time as specified by the 
State agency, family-size and income 
information which documents the 
number of children enrolled in -each 
session whose family incomes meet the 
eligibility requirements for free or re- 
duced price school meals. 

(h) Sponsors approved for participa- 
tion in the Program shall enter into 
written agreements with the State 
agency, or in those States in which 
FNSRO administers the program, 
sponsors shall enter into written 
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agreements with the Department. 
Such agreements shall provide that 
the sponsor shall: 

(1) Operate a nonprofit food service 
during any period from May through 
September for children on school va- 
cation or at some other time or times 
during the year for children on school 
vacation under a continuous school 
calendar system; 

(2) Serve meals which meet the re- 
quirements and provisions set forth in 
§ 225.10 during a period designated as 
the meal service period by the sponsor, 
and serve the same meals to all chil- 
dren; 

(3) Serve meals without cost to all 
children, except that camps may 
charge for meals served to children 
who are not eligible for free or re- 
duced price school meals; 

(4) Issue a policy statement in ac- 
cordance with § 225.17; 

(5) Hold training sessions for its ad- 
ministrative and site personnel with 
regard to program duties and allow no 
site to operate until site personnel 
have attended such training sessions. 
Training of site personnel, at a mini- 
mum, shall include: purpose of the 
program, site eligibility, recordkeep- 
ing, site operations, meal pattern re- 
quirements, and duties of a monitor. 
Each sponsor shall ensure that its ad- 
ministrative personnel attend State 
agency training provided to sponsors 
under § 225.5(n) and sponsors shall 
provide training throughout’ the 
summer to ensure that administrative 
and site personnel are thoroughly 
knowledgeable in all requisite areas of 
program administration and operation 
and are provided with sufficient infor- 
mation to enable them to carry out 
their program responsibilities; 

(6) Provide for an audit under any 
program agreement for which it may 
receive over $50,000 in program pay- 
ments, as outlined in § 255.9(k); 

(7) Claim reimbursement only for 
the type or types of meals specified in 
the agreement and served without 
charge to children at approved sites 
during the approved meal service 
period; except that camps shall claim 
reimbursement only for the type or 
types of meals specified in the agree- 
ment and served without charge to 
children who are eligibie for free or re- 
duced price school meals. No perma- 
nent changes may be made in the time 
of any meal service period until such 
changes are approved by the State 
agency; 

(8) Submit claims for reimbursement 
in accordance with procedures estab- 
lished by the State agency, and those 


. stated-in § 225.13(a); 


(9) Maintain, in the storage, prepa- 
ration and service of food, proper sani- 
tation and health standards in confor- 
mance with all applicable State and 
local laws and regulations; 
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(10) Purchase, in as large quantities 
as may be efficiently utilized in the 
program, foods designated as plentiful 
by the State agency or the Depart- 
ment; 

(11) Accept and use, in as large 
quantitiés as may be efficiently uti- 
lized in the program, such foods as 
may be offered as a donation by the 
Department; 

(12) Have access to facilities neces- 
sary for storing, preparing, and serv- 
ing food: 

(13) Maintain a financial manage- 
ment system as prescribed by the 
State agency; 

(14) Maintain on file documentation 
of site visits in accordance with para- 
graph (a)(4) of this section; 

(15) Upon request, make all accounts 
and records pertaining to the Program 
available to State, Federal, or other 
authorized officials for audit or ad- 
ministrative review, at a reasonable 
time and place. Such records shall be 
retained for a period of 3 years after 
the end of the fiscal year to which 
they pertain, except that, if audit find- 
ings have not been resolved, the rec- 
ords shall be retained beyond the 3- 
year period as long as required for the 
resolution of any issues raised by the 
audit; and 

(16) Maintain children on site while 
meals are consumed. 

(i) In addition to the provisions de- 
scribed in paragraph (h) of this sec- 
tion, all agreements between State 
agencies and sponsors shall provide 
that all nongovernmental sponsors 
whose contract or aggregate amount 
of contracts with one food service 
management company exceeds $10,000 
shall agree to set up a special account 
with a State or federally insured bank 
for the deposit of program payments 
for operating costs payable to the 
sponsor by the State. The special ac- 
count agreement must specify that 
any disbursement of. monies from the 
account must be authorized by both 
the sponsor and the food service man- 
agement company. The special ac- 
count agreement may contain other 
terms as are agreed to by both sponsor 
and food service management compa- 
ny, Provided, however, That such 
terms are not inconsistent with the 
terms of the contract between the 
sponsor and the food service manage- 
ment company. A copy of the special 
account agreement shall be submitted 
to the State agency and another copy 
maintained on file by the sponsor. Any 
charges made by the bank for the ac- 
count described in this section shall be 
considered an allowable sponsor ad- 
ministrative cost. 

(j) Upon notificiation of their ap- 
proval, sponsors selected for participa- 
tion in the program shall submit evi- 
dence to the State agency that they 
have advised the appropriate health 
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department of their intention to pro- 
vide a food service during a specific 
period at specific sites. Such evidence 
shall be in the form of a letter to the 
health department. 

(k) Each sponsor whose total pro- 
gram payments under any Program 
agreements are expected to exceed 
$50,000 shall have an audit conducted 
of its program claims and the support- 
ing documentation for these claims by 
an independent certified public ac- 
countant or an independent State or 
local government accountant and shall 
submit to the State agency a copy of 
the letter of engagement with the ac- 
counting firm or individual which is to 
conduct the audit. The sponsor’s final 
claim for reimbursement under the 
agreement shall not be eligible for 
payment until the audit has been com- 
pleted and the results have been re- 
viewed by the State agency. The cost 
of the audit may be considered an ad- 
ministrative cost. All such audits shall 
be subject to review by the Depart- 
ment. 

(1) Sponsors shall not claim reim- 
bursement under Parts 210, 215, 220, 
or 226 of this chapter, or any other 
federally funded program for meals 
served under the program. 

(m) Each sponsor shall, to the maxi- 
mum extent feasible, utilize either its 
own food service facilities, or obtain 
meals from a school food service facili- 
ty. If the sponsor obtains meals from a 
school food service facility the applica- 
ble requirements of this part shall be 
embodied in a written agreement be- 
tween the sponsor and the school. 

(n) Sponsors shall operate the food 
service in accordance with the provi- 
sions of this part and any instructions 
and handbooks issued by FNS under 
this part or issued by the State agency 
which are not inconsistent with the 
provisions of this part. 


§ 225.10 Food service requirements. 


(a) Except as otherwise provided in 
this section and any appendices to this 
part, each meal served in the program 
shall contain, as a minimum, the indi- 
cated food components: 

(1) A breakfast shall contain: 

(i) One-half pint (1 cup) of milk as a 
beverage or on cereal or used in part 
for each purpose, 

(ii) One-half cup serving of fruit or 
vegetable, or both, or full-strength 
fruit or vegetable juice, and 

(iii) One slice of whole-grain or en- 
riched bread; or an equivalent quanti- 
ty of cornbread, biscuits, rolls, muf- 
fins, etc., made of whole-grain or en- 
riched meal or flour; or % cup 
(volume) or 1 ounce (weight), which- 
ever is less, of whole-grain or enriched 
or fortified cereal, or an equivalent 
quantity of any combination of these 
foods. 

(2) A lunch or supper shall contain: 
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(i) One-half pint (1 cup) of milk as a 
beverage, 

(ii) Two ounces (edible portion as 
served) of cooked lean meat, poultry, 
or fish; or 2 ounces of cheese; or one 
egg; or % cup of cooked dry beans or 
peas; or 4 tablespoons of peanut 
butter; or an equivalent quantity of 
any combination of the above-listed 
foods. To be counted in meeting this 
requirement, these foods must be 
served as a main dish or in a main dish 
and one other menu item, 

(iii) A three-fourths cup serving con- 
sisting of two or more vegetables or 
fruit, or both. Full-strength vegetable 
or fruit juice may be counted to meet 
not more than one-fourth cup of this 
requirement, . 

(iv) One slice of whole-grain or en- 
riched bread, or an equivalent quanti- 
ty of cornbread, biscuits, rolls, muf- 


fins, etc., made of whole-grain or en-. 


riched meal or flour. 

(3) Supplemental food shall contain 
two of the following four components: 

(i) One-half pint (1 cup) of milk, 

(ii) One ounce of meat or meat alter- 
nate, 

(iii) Eight fluid ounces of full- 
strength fruit or vegetable juice 
(juices shall not be served when milk 
is served) or one cup of fruit or vegeta- 
ble, ' 

(iv) One slice of whole-grain or en- 
riched bread, or an equivalent quanti- 
ty of cornbread, biscuits, rolls, muf- 
fins, etc., made of whole-grain or en- 
riched meal or flour; or three-fourths 
cup (volume) or one ounce (weight), 
whichever is less, of whole-grain or en- 
riched or fortified cereal, or an equiva- 
lent quantity of any combination of 
these foods. 

(b) The quantities of food specified 
in subparagraphs (1) and (2) of para- 
graph (a) of this section are approxi- 
mate amounts of food to serve 10 to 12 
year-old boys and girls. Greater. or 
lesser amounts of these foods may be 
served if participating children are 
older or younger and if the sponsor 
can demonstrate to the satisfaction of 
the State agency that it has the capa- 
bility of controlling portion size so as 
to insure that variations in portion 
size are in accordance with the age 
levels of the children served. 

(c) If emergency conditions prevent 
a sponsor normally having a supply of 
milk from temporarily obtaining deliv- 
ery, the State agency may approve the 
service of breakfast, lunches, suppers, 
or supplemental food without milk 
during the emergency period. 

(d) The inability of a sponsor to 
obtain a supply of milk on a continu- 


ing basis shall not bar it from partici-. 


pation in the Program. In such cases 
the State agency may approve the 
service of meals without milk, - pro- 
vided that an equivalent amount of 
canned, whole dry, or nonfat dry milk 


is used in the preparation of the com- 
ponents of all meals. In addition, the 
State agency may approve the use of 
nonfat dry. milk in meals served to 
children participating in activities 
which make the service of fluid milk 
impracticable, and in locations which 
are unable to obtain fluid milk. Such 
authorization shall stipulate’ that 
nonfat dry milk be reconstituted at 
normal dilution and under sanitary 
conditions consistent with State and 
local health regulations. 

(e) In American Samoa, Guam, 
Puerto Rico, the Virgin Islands of the 
United States, the Trust Territory of 
the Pacific Islands and the Northern 
Mariana Islands, the following vari- 
ations from the meal requirements are 
authorized: A serving of a starchy 
vegetable, such as ufi, tanniers, yams, 
plaintains, sweet potatoes, or a serving 
of enriched rice or enriched or whole- 
grain cereal products such as macaro- 
ni, dumplings, or noodles may be sub- 
stituted for the bread requirement. 

(f) Substitutions may be made by 
sponsors in paragraph (a) of this sec- 
tion, if individual participating chil- 
dren,are unable, because of medical or 
other special dietary needs, to con- 
sume such food. Such substitutions 
shall be made only when supported by 
a statement from a recognized medical 
authority which includes recommend- 
ed alternate foods. Such statements 
shall be kept on file by the sponsor. 

(g) FNS may approve variations in 
the food components of the meals on 
an experimental or a continuing basis 
for any sponsor where there is evi- 
dence that such variations are nutri- 
tionally sound and are necessary to 
meet ethnic, religious, economic, or 
physical needs. 

(h) Sponsors approved to serve chil- 
dren under 1 year of age shall be re- 
quired to comply with the applicable 
meal patterns contained in the Child 
Care Food Program regulations (7 
CFR Part 226). 


§ 225.11 Food service management compa- 
nies. 


(a) Any sponsor may contract with a 
food service management company for 
the preparation of unitized meals, 
with or without milk. Sponsors may, 
prior to issuance of bids, submit in 
writing to the State agency, requests 
for exceptions to unitizing certain 
components of a meal. Such requests 
shall include sufficient reasons for the 
State agency to determine that the ex- 
ception is necessary to effectively 
meet the meal requirements of this 
part. Each State agency shall notify 
the sponsor in writing of its determi- 
nation in a timely manner. Any spon- 
sor may contract with a food service 
management company to operate its 
entire blood service: Provided, howev- 
er, That a sponsor that so employs a 
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food service management company 
shall remain responsible for assuring 
that the food service operation is in 
conformity with its agreement with 
the State agency and all applicable 
provisions of this part. Sponsors may 
contract only with food service man- 
agement companies registered with 
the State in which the sponsor will op- 
erate, as provided for under § 225.5(t). 
A food service management company 
entering into a contract with a sponsor 
under the program shall not subcon- 
tract for the total meal, with or with- 
out milk, or for the assembly of the 
meal. Any sponsor entering into a con- 
tract with a food service management 
company shall use the standard form 
of contract established by its State 
agency. For sponsors which are public 
institutions, sponsors desiring to con- 
tract only for the management of the 
program, and sponsors whose contract 
with a food service management com- 
pany will not exceed $10,000 this may 
be their existing or usual! form of con- 
tract if such form of contract has been 
submitted to.and approved by the 
State agency. In any event, sponsors 
shall adhere to the procurement 
standards set forth in § 225.15. Each 
proposed additional provision to the 
established form of contract shall be 
submitted to the State agency for ap- 
proval. 

(1) In the absence of any State or 
local law, sponsors whose proposed 
contracts are subject to competitive 
bidding procedure shall; at a mini- 
mum, insure that: 

(i) All proposed contracts shall be 
publicly announced at least once, not 
less than 14 days prior to the opening 
of bids, and the announcement shall 
include the time and place of the bid 
opening; 

(ii) The bids shall 
opened; 

(iii) All bidders shall be notified at 
least 14 days prior to the opening of 
the bids of the time and place of the 
bid opening; and 

(iv) The State agency is notified at 
least 14 days prior to the opening of 
the bids, of the time and place of the 
bid opening. 

(2) In addition, sponsor shall, at a 
minimum, when advertising for bids 
adhere to the following requirements: 

(i) The invitation to bid shall not 
specify a minimum price; 

(ii) The invitation to bid shall con- 
tain a cycle menu approved by the 
State agency upon which the bid shall 
be based; 

(iii) The invitation to bid shall con- 
tain food specifications and meal qual- 
ity standards approved by the State 
agency upon which the bid shall be 
based; 

(iv) The invitation to bid shall not 
specify special meal requirements to 
meet the ethnic or religious needs 


be publicly 
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unless such special requirements are 
necessary to meet the needs of the 
children to be served; 

(v) Neither the invitation to bid nor 
the contract shall provide for loans or 
any other monetary benefit or term or 
condition to be made to sponsors by 
food service management companies; 

(vi) Nonfood items shall’ be excluded 
from the invitation to bid, except 
where such items are essential to the 
conduct of the food service; 

(vii) A copy of the health certifica- 
tion required in this section and a 
copy of the food service management 
company registration determination 
issued by the State agency shall be 
submitted by the food service manage- 
ment company with each bid; 

(viii) Sponsors shall submit to the 
State agency copies of all bids received 
and the reason for selecting the food 
service management company chosen; 

(ix) All bids totaling $100,000 or 
more shall be submitted to the State 
agency for approval before acceptance. 
All bids in an amount which exceeds 
the lowest bid shall be submitted to 
the State agency for approval before 
acceptance. State agencies shall re- 
spond to a request for approval within 
5 working days of receipt. , 

(b) Copies of all contracts between 
sponsors and food service management 
companies, along with a certification 
of independent price determination, 
shall be submitted to the State agency 
prior to the beginning of program op- 
erations. 

(c) Each food service management 
company which submits a bid over 
$100,000 shall obtain a bid bond in an 
amount not less than five (5) percent 
nor more than ten (10) percent, as de- 
termined by the sponsor, of the value 
of the contract for which the bid is 
made. A copy of the bid bond shal! ac- 
company each bid. 

(d) Each food service management 
company which enters into a food 
service contract for over $100,000 with 
a sponsor shall obtair’ a performance 
bond in an amount not less than ten 
(10) percent nor more than twenty- 
five (25) percent of the value of the 
contract as determined by the State 
agency. Any food service management 
company which enters into more than 
one contract with any one sponsor 
shall obtain a performance bond cov- 
ering all contracts if the aggregate 
amount cf such contracts exceeds 
$100,000. Sponsors shall require the 
food service management company to 
furnish a copy of the bond within ten 
days of the awarding of the contract. 

(e) Food service management compa- 
nies shall obtain bid bonds and per- 
formance bonds only from surety com- 
panies listed in the current Depart- 
ment of the Treasury Circular 570. 

(f) Failure by a sponsor to comply 
with the provisions of this section 
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shall be sufficient grounds for the 
State agency to terminate participa- 
tion by the sponsor in accordance with 
§ 225.18(b). 


§ 225.12 Program payments. : 


(a) Program payments shall be made 
to sponsors only after execution of 
and in accordance with the terms of 
the agreement with the State agency 
or the Department. No program pay- 
ments shall be made for meals served 
at a site before the sponsor has re- 
ceived written notification of approval 
for the site from the State agency. 

(b) Reimbursement shall be made to 
camps only for meals served to chil- 
dren whose eligibility is documented 
on the basis of family size and income 
information. Any nonresidential camp 
reduced to less than four meals per 
day under § 225.5(j)(1) shall continue 
to receive reimbursement for only 
those meals served to children eligible 
for free or reduced priced school 
meals. 

(c) Sponsors which have executed an 
agreement may, at the discretion of 
the State agency, receive start-up pay- 
ments not earlier than 2 months 
befcre beginning food service oper- 
ations. Start-up payments shall not 
exceed 20 percent of the amount esti- 
mated by the State agency to be 
needed bya sponsor to administer the 
Program in accordance with the spon- 
sor’s approved administrative budget, 
as provided for under § 225.9(e). Start- 
up payments shall be deducted from 
the first advance payment made to a 
sponsor for allowable administrative 
costs. 

(d) Payments to all sponsors for ad- 
ministrative costs shall, within the 
total amount of funds available to the 
State for sponsor administrative costs 
as prescribed by § 225.8(c), equal the 
full amount of administrative costs as 
approved in the sponsor’s budget by 
the State agency. A sponsor’s adminis- 
trative budget shall be subject to sub- 
sequent review by the State agency, 
and based on such a review, the State 
agency may make adjustments in the 
level of administrative costs payments 
to the sponsor which reflect a change 
in the level of the sponsor’s adminis- 
trative function or the quality of the 
sponsor’s administrative effort. No 
sponsor shall receive administrative 
costs payments in excess of actual ad- 
ministrative expenditures. 

(e) Payment to a sponsor for operat- 
ing costs shall not exceed 92.75 cents 
for each lunch or supper, 51.50 cents 
for a breakfast and 24.25 cents for sup- 
plemental food: Provided, however, 
That the total program payments paid 
to a sponsor for operating costs do not 
exceed the lesser of: 

(1) The above rates times the meals 
by type actually served to eligible chil- 
dren during the Program operation, or 
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(2) The actual operating costs. 

(f) Sponsors shall maintain accurate 
records to justify the operating costs 
and administrative costs claimed. 
Sponsors who wish to claim only for 
the costs of obtaining food shall main- 
tain accurate records to justify their 
food costs. In no instance shall Pro- 
gram payments for the costs of obtain- 
ing food exceed the per meal operat- 
ing costs payment rates. 

(g) Sponsors shall plan for and pre- 
pare or order meals on the basis of 
participation trends, with the objec- 
tive of providing only one meal per 
child at each meal service. Records of 
participation anJ of preparation or or- 


dering of meals shall be maintained to. 


demonstrate positive action toward 
this objective. In recognition of the 
fluctuation in participation levels 
which makes it difficult to precisely 
estimate the number of meals needed 
and to reduce the resultant waste, any 
excess meals that are prepared or or- 
dered may be served to children and 
may be claimed for reimbusement 
unless the State agency determines 
that the sponsor has failed to plan and 
prepare or order meals with the objec- 
tive of providing only one meal per 
child at each meal service. In monitor- 
ing the number of meals served at a 
site, the State agency shall withhold 
reimbursement for those meals served 
to children which exceed the number 
of children being served by the site 
when the State agency determines 
that the sponsor has not complied 
with the provisions of this paragraph. 


§ 225.13 Program payment procedures. 


(a) To be reimbursed under this 
part, each sponsor shall submit claims 
for reimbursement to the State agency 
monthly by the 10th day following the 
period of operations covered by the 
claim. Claims may be submitted more 
frequently at the discretion of the 
State agency. Sponsors whose final 
period of operation is less than 10 days 
in duration shall submit a combined 
claim covering the final period and the 
period immediately preceding the final 
period. The State agency shall not be 
responsible for acting upon any claim 
for reimbursement which is not re- 
ceived by the State agency within 30 
days after the close of the sponsor’s 
food service operations, except where 
the State agency determines that the 
claim has been filed late because of 
circumstances beyond the control of 
the sponsor. Appropriate payments 
may then be made if the claim submit- 
ted by the sponsor is valid. 

(b) Claims for Reimbursement shall 
include data in sufficient detail to jus- 
tify the reimbursement claimed and to 
enable the State agency to provide the 
required information for program re- 
ports. In submitting a claim for reim- 
bursement, in addition to the certifica- 
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tion requirements set forth in 
§ 225.5(v), each sponsor shall certify 
that records are available to support 
the claim. 

(c) Not later than June 1, July 15, 
and August 15 of each fiscal year, or in 
the case of sponsors which operate 
under a continuous. school calendar, 
the first day of each month of oper- 
ation, the State agency shall forward 
advance operating costs payments to 
each sponsor if a request for such pay- 
ment was received from the sponsor 
no later than 30 days prior to the date 
for each such payment: Provided, how-. 
ever, That the State agency shall not 
release the second month’s advance 
operating costs payment to any spon- 
sor which has not certified that it has 
held training sessions for its own per- 
sonnel, including site personnel, with 
regard to program duties and responsi- 
bilities: And provided, further, That no 
advance operating costs payment shall 
be made for any month in which the 
sponsor will serve meals under the 
Program for -less than 10 days. Re- 
quests by sponsors for advance operat- 
ing costs payments received less than 
30 days preceding the applicable pay- 
ment date shall be paid by the State 
agency within 30 days of receipt. 

(d) Each month’s advance operating 
costs payment to any sponsor shall be 
in an amount equal to: (1) The total 
operating costs payment for meals 
served by such sponsor in the same 
calendar month of the preceding cal- 
endar year, or (2) 50 percent of the 
amount determined by the State 
agency to be needed by the sponsor 
for meals, if the sponsor contracts 
with a food service management com- 
pany or (3) 65 percent of the amount 
determined by the State agency to be 
needed by the sponsor for meals for 
that month, if the sponsor prepares its 
own meals, whichever amount is great- 
er: Provided, however, That the ad- 
vance operating costs payment may 
not exceed the total amount estimated 
by the State agency to be needed by 
the sponsor for meals to be served in 
the month for which the advance op- 


erating costs payment is made. 


(e) Not later than June 1 and July 15 
of each fiscal year, or in the case of 
sponsors which operate under a con- 
tinuous school calendar, the first day 
of each month of operation, the State 
agency shall forward advance adminis- 
trative costs payments to each sponsor 
if a request for such payment was re- 
ceived from the sponsor no later than 
30 days prior to the date for each such 
payment: Provided, however, That (1) 
the State agency shal! not release the 
second month’s advance administra- 
tive cost payment to any sponsor until 
the sponsor has certified that it is op- 
erating the number of sites for which 
the administrative budget was ap- 
proved, and that there has been no 


significant change in its project ad- 
ministrative costs since approval of 
the administrative budget, (2) no ad- 
vance administrative costs payment 
shall be made for any month in which 
the sponsor will operate under the 
program for less than 10 days, and (3) 
in the case of a sponsor that operates 
less than ten (10) days in June but at 
least ten (10) days in August, the 
second month’s advance administra- 
tive costs payment shall be made on 
August 15. Requests by sponsors for 
advance administrative costs payments 
received less than 30 days preceding 
the applicable payment date shall be 
paid by the State agency within 30 
days of receipt. 

(f) Each sponsor’s first month’s ad- 
vance administrative costs payment 
shall be in an amount equal to one 
third of the amount established by the 
State agency to be needed by the 
sponsor to administer the program. 
Each sponsor’s second month’s ad- 
vance administrative costs payment 
shall be in an amount equal to one- 
third of the amount established by the 
State agency to be needed by the 
sponsor to administer the Program. In 
the case of sponsors which* will oper- 
ate ten (10) days or more in only one 
month and thereby will qualify for 
only one advance administrative costs 
payment the State agency shall pro- 
vide an advance administrative costs 
payment of no less than one-half and 
no more than two-thirds of the 
amount established by the State 
agency to be needed by the sponsor as 
indicated in ‘its approved administra- 
tive budget. The State agency shall 
forward any remaining payment due 
to a sponsor no later than 45 days fol- 
lowing receipt of valid claims: Pro- 
vided however, That the State agency 
shall not pay any sponsor for its final 
claim until the sponsor has certified . 
that it did operate all sites approved in 
the administrative budget and that 
there has been no significant change 
in the projected administrative costs 
since the preceding claim or, in the 
case of sponsors which will receive 
only one month’s advance, that there 
has been no significant change in the 
projected administrative costs since 
payment of the initial advance admin- 
istrative costs payment. The total pro- 
gram payment paid to a sponsor for 
administrative costs shall not exceed 
the lesser of: (1) The approved admin- 
istrative budget and any amendments 
thereto or (2) actual expenditures in- 
curred for administrative costs. 

(g) The sum of any advance operat- 
ing costs payment and any advance ad- 
ministrative costs payment to a spon- 
sor for one month shall not exceed 
$40,000: Provided, however, That a 
State agency may make advance pay- 
ments totalling more than $40,000 to a 
sponsor for a given month if the State 
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determines that a larger payment is 
necessary for the effective operation 
of the program and the sponsor dem- 
onstrates sufficient administrative and 
management capability to justify a 
larger payment. 

(h) Any prior program payment 
which is under dispute or which is 
part of a demand for recovery under 
§ 225.14(a) or § 225.14(d) shall be de- 
ducted from any advance operating 
costs payment or advance administra- 
tive costs payment. 

(i) If the State agency has reason to 
believe that a sponsor will not be able 
to submit a valid Claim for Reimburse- 
ment covering the period for which 
advance operating costs payments and 
advance administrative costs payments 
have been. made the _ subsequent 
month’s advance operating costs pay- 
ment and advance administrative costs 
payment shall be withheld until such 
time as the State agency has received 
a valid claim. Sponsors shall repay ad- 
vance program payments which are 
not subsequently deducted from a 
valid claim for reimbursement upon 
demand by the State agency. Any in- 
terest earned by a sponsor on advance 
operating costs payments and advance 
administrative costs payments shall be 
returned to the State agency. In 
States where FNSRO administers the 
program, such interest shall be re- 
turned to FNS. 


§ 225.14 Claims against sponsors, 


(a) State agencies shall disallow any 
portion of a claim for reimbursement 
and promptly recover any program 
payment made to a sponsor that was 
not properly payable under this part. 
State agencies shall use their own pro- 
cedures to disallow claims and recover 
overpayments already made. This 
shall include court actions, where ap- 
propriate. However, the State agency 
shall notify the sponsor of the reasons 
for any disallowance or demand, and 
allow the sponsor full opportunity to 
submit evidence on appeal as provided 
for in § 225.5(w). If, in the determina- 
tion of FNS, a State agency has acted 
in conformity with the provisions of 
this part and has made every reason- 
able effort to recover any overpay- 
ment, the State agency shall not be 
liable for failure to collect an overpay- 
ment. 

(b) The State agency shall maintain 
all records pertaining to action taken 
under this section. Such records shall 
be retained for a period of 3 years 
after the date of the submission of the 
final financial status report, except 
that, if audit findings have not been 
resolved, the records shall be retained 
beyond the 3-year period as long as re- 
quired for the resolution of any issues 
raised in the audit. 

(c) The amounts recovered by the 
State agency from sponsors may be 
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utilized, first, to make program pay- 
ments to sponsors for the period for 
which the funds were initially availa- 
ble, and second, to repay any State 
funds expended in the payment of 
claims for reimbursement under the 
program not otherwise repaid. Any 
amounts recovered which are not so 
utilized shall be returned to FNS in ac- 
cordance with the requirements of 
this part. 

(d) When a State agency disallows a 
claim for reimbursement or a portion 
of a claim, or makes a demand for 
refund of an alleged overpayment, it 
shall notify the sponsor of the reasons 
for such disallowance or demand, and 
the sponsor shall have full opportuni- 
ty to subinit evidence as provided for 
in § 225.5(w) or to resubmit a claim for 
any amount disallowed or demanded. 

(e) If a State agency has reason to 
believe that a sponsor or food service 
management company has engaged in 
unlawful acts with respect to program 
operation, evidence found in audits, in- 
vestigations or other reviews shall be a 
basis for nonpayment of claims for re- 
imbursement. 


Subpart D—Miscellaneous Provisions 


§ 225.15 Procurement provisions. 


(a) This section provides standards 
for use by sponsors in establishing 
procedures for the procurement of 
food, supplies, goods, and other ser- 
vices with program payments. These 
standards are furnished to insure that 
such goods and services are obtained 
in an effective manner and in compli- 
ance with the provisions of applicable 
Federal laws and Executive orders. 

(b) The standards contained in this 
section do not relieve the sponsor of 
the contractual responsibilities arising 
under its contracts. The sponsor is the 
responsible authority, without re- 
course to the State agency and the De- 
partment regarding the settlement 
and satisfaction of all contractual and 
administrative issues arising out of 
procurements entered into under the 
program. This includes but is not lim- 
ited to: disputes, claims, protests of 
award, source evaluation or other mat- 
ters of a contractual nature. Matters 
concerning violation of law are to be 
referred to such local, State, or Feder- 
al authorities as may have proper ju- 
risdiction. 

(c) Sponsors may use their own pro- 
curement regulation which reflect ap- 
plicable State and local law, rules and 
regulations: Provided, That procure- 
ments made with program payments 
adhere to the provisions outlined in 
the Office of Management and Budget 
Circulars A-102 and A-110 and to the 
standards set forth as follows: 

(1) The sponsor shall maintain a 
code or standards of conduct which 
shall govern the performance of its of- 
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ficers, employees, or agents in con- 
tracting with and expending program 
payments. The officers, employees, or 
agents, of a sponsor shall neither solic- 
it nor accept gratuities, favors, or any- 
thing of monetary value from contrac- 
tors or potential contractors on their 
own behalf or for others. To the 
extent permissable by State or local 
laws, rules or regulations, such stand- 
ards shall provide for penalties, sanc- 
tions, or other disciplinary actions to 
be applied for violations of such stand- 
ards by either the sponsor’s officers, 
employees, or agents, or by contrac- 
tors or their agents. 

(2) All procurement transactions, re- 
gardless of whether negotiated or ad- 
vertised and without regard to dollar 
value, shall be conducted in a manner 
so as to provide maximum open and 
free competition. The sponsor shall be 
alert to organizational conflicts of in- 
terest or noncompetitive practices 
among contractors which may restrict 
or eliminate competition or otherwise 
restrain trade. 

(3) All sponsors shall establish pro- 
curement procedures which provide 
for, as a minimum, the following pro- 
cedural requirements: 

(i) Proposed procurement actions 
shall be reviewed by sponsor’s officials 
to avoid purchasing unnecessary or 
duplicative items. Where appropriate, 
an analysis shall be made of lease and 
purchase alternatives to determine 
which would be the most economical, 
practical procurement. 

(ii) Invitations for bids or requests 
for proposals shall be based upon a 
clear and accurate description of the 
technical requirements for the materi- 
al, product, or service to be procured: 
Such description shall not, in competi- 
tive procurements, contain features 
which unduly restrict competiton. 
“Brand name or equal” description 
may be used as a means to define the 
performance or other salient require- 
ments of a procurement, and, when so 
used, the specific features of the name 
brand which must be met by offerors 
should be clearly specified. 

(iii) Positive efforts shall be made by 
the sponsors to utilize small business 
and minority owned business as 
sources of supplies and services. Such 
efforts should allow these sources the 
maximum feasible opportunity to com- 
pete for contracts to be performed uti- 
lizing program payments. 

(iv) The type of procuring instru- 
ments used (i.e., fixed price contracts, 
cost reimbursable contracts, purchase 
orders, incentive contracts, etc.), shall 
be appropriate for the particular pro- 
curement and for promoting the best 
interest of the program. The ‘“‘cost- 
plus-a-percentage-of-cost” method of 
contracting shall not be used. 

(v) Formal advertising, with ade- 
quate purchase description, sealed 
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bids, and public openings shall be the 
required method of procurement 
unless negotiation pursuant to para- 
graph (3)(vi) below is necessary to ac- 
complish sound procurement. Howev- 
er, procurements of $10,000 or less 
need not be so advertised unless other- 
wise required by State or local law or 
regulations. Where such advertised 
bids are obtained the awards shall be 
made to the responsible bidder whose 
bid is responsive to the invitation and 
is most advantageous to the sponsor, 
price and other factors considered. 
(Factors such as discounts, transporta- 
tion costs and taxes may be considered 
in determining the lowest bid.) Invita- 
tions for bids shall clearly set forth all 
requirements- which the bidder must 
fulfill in order for his bid to be evalu- 
ated by the sponsor. Any or all bids 
may be rejected when it is in the spon- 
sor’s interest to do so, and such rejec- 
tions are in accordance with applicable 
State and local law, rules, and regula- 
tions. 

(vi) Procurements may be negotiated 
it it is impracticable and unfeasible to 
use formal advertising. Generally, pro- 
curements may be negotiated by the 
sponsor if: 

(1) The public exigency will not 
permit the delay incident to advertis- 
ing; or 

(2) The material or service to be pro- 
cured is available from only one 
person or firm: (Ali contemplated sole 
source procurements where the aggre- 
gate expenditure is expected to exced 
$5,000 shall be referred to the State 
agency for prior approval); or 

(3) The aggregate amount involved 
does not exceed $10,000; or 

(4) The contract is for personal or 
professional services, or for any service 
to be rendered by a university, college 
or other educational institutions; or 

(5) No acceptable bids have been re- 
ceived after formal advertising; or 

(6) The purchases are for highly per- 
ishabie materials, for materials or ser- 
vices where the prices are established 
by law, if procured at the lowest appli- 
cable price for technical items or 
equipment requiring standardization 
and interchangeability of parts with 
existing equipment for experimental, 
developmental or research work, for 
supplies purchased for authorized 
resale, and for technical or specialized 
supplies requiring substantial initial 
investment for manufacture; or 

(7) Otherwise authorized by law, 
rules, or regulations. Notwithstanding 
the existence of circumstances justify- 
ing negotiaton, competition shall be 
obtained to the maximum extent prac- 
ticable. ; 

(vii) Contracts shall be made only 
with responsible contractors who pos- 
sess the potential ability to perform 
successfully under the terms and con- 
ditions of a proposed procurement. 
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Consideration shall be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources, or accessibility to 
other necessary resources. 

(viii) Procurement records or files 
for purchases in amounts in excess of 
$10,000 shall provide at least the fol- 
lowing pertinent information: Justifi- 
cation for the use of negotiation in 
lieu of advertising, contractor selec- 
tion, and the basis for the cost or price 
negotiated. 

(ix) A system for contract adminis- 
tration shall be maintained to assure 
contractual conformance with terms, 
conditions, and specifications of the 
contract or order, and to assure ade- 
quate and timely followup of all pur- 
chases. 

(d) The sponsor shall include, in ad- 
dition to provisions to define a sound 
and complete agreement, the following 
provisions in all contracts and subcon- 
tracts: 

(1) Contracts shall contain contrac- 
tual provisions or conditions which 
wil] allow for administrative, contrac- 
tual, or legal remedies in instances 
where contractors violate or breach 
contract terms, and provide for such 
sanctions and penalties as may be ap- 
propriate. 

(2) All contracts in amounts which 
are in excess of $10,000 shall contain 
suitable provisions for termination by 
the sponsor, including the manner by 
which it will be effected and the basis 
for settlement: In addition, such con- 
tracts shall describe conditions under 
which the contract may be terminated 
for default as well as conditions where 
the contract may be terminated be- 
cause of circumstances beyond the 
control of the contractor. 

(3) All contracts awarded by spon- 
sors and their contractors or ubcon- 
tractors having a value of more than 
$10,000 shall contain a provision re- 
quiring compliance with Executive 
Order 11246, entitled ‘““Equal Employ- 
ment Opportunity,” as amended by 
Executive Order 11375, and as supple- 
mented in Department of Labor regu- 
lations (41 CFR Part 60). 

(4) Where applicable, all contracts 
awarded by sponsors in excess of 
$2,500 which involve the employment 
of mechanics or laborers shall include 
a provision for compliance with sec- 
tions 103 of the Contract Work Hours 
and Safety Standards Act (40 U.S.C. 
327-330) as supplemented by Depart- 
ment of Labor regulations (29 CFR 
Part 5). Under section 103 of the Act, 
each contractor shall be required to 
compute the wages of every mechanic 
and laborer on the basis of a standard 
workday of 8 hours and a standard 
workweek of 40 hours. Work in excess 
of the standard workday or workweek 
is permissible provided that the 
worker is compensated at a rate of not 


less than 1% times the basic rate of 
pay for all hours worked in excess of 8 
hours in any calendar day or 40 hours 
in the workweek. 

(5) Contracts or agreements, the 
principal purpose. of which is to create, 
develop, or improve products, process- 
es or methods, or for exploration into 
fields which directly concern public 
health, safety, or welfare, or contracts 
in the field of science or technology in 
which there has been little significant 
experience outside of work funded by 
Federal assistance, shall contain a 
notice to the effect that matters re- 
garding rights to inventions, and mate- 
rials generated under the contract or 
agreement are subject to the regula- 
tions issued by the Department and 
the sponsor. The contractor shall be 
advised as to the source of additional 
information regarding these matters. 

(6) All negotiated contracts (except 
those of $10,000 or less) awarded by 
sponsors shall include a provision to 
the effect that the State agency, the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives shall have access to 
any books, documents, papers, and rec- 
ords of the contractor which are di- 
rectly pertinent to a specific program 
for the purpose of making audits, ex- 
aminations, excerpts, and transcrip- 
tions. 

(7) Contracts and subcontracts of 
amounts in-excess of $100,000 shall 
contain a provision which requires the 
recipient to agree to comply with all 
applicable standards, orders, or regula- 
tions issued pursuant to the Clean Air 
Act of 1970. Violations shall be report- 
ed to the State agency and the region- 
al office of the Environmental Protec- 
tion Agency. 


§ 225.16 Prohibitions. 


(a) The value of benefits and assist- 
ance available under the program 
shall not be considered as income or 
resources of recipients and their fami- 
lies for any purpose under Federal, 
State, or local laws, including, but not 
limited to, laws relating to taxation, 
welfare, and public assistance pro- 
grams. x 

(b) Expenditure of funds from State 
and local sources for the maintenance 
of food programs for children shall 
not be diminished as a result of funds 
received under the Act and a certifica- 
tion to this effect shall become part of 
the agreement provided for’ in 
§ 225.3(c). 


§ 225.17 Free meal policy. 


(a) The State agency shall require 
each applicant sponsor to develop, at 
the time the applicant sponsor applies 
for program participation, a written 
policy statement concerning free 
meais to be used uniformly at all sites 
under its jurisdiction as required in 
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this section. Applicant sponsors shall 
not be approved for participation 
unless the free meal policy statement 
has been approved. 

(b) A sponsor which serves all meals 
free to attending children shall devel- 
op a policy statement which consists 
of an assurance to the State agency 
that all children are served the same 
meals at no separate charge, regard- 
less of race, color, or national origin, 
and that there is no discrimination in 
the course of the food service. 

(c) A camp which serves meals at no 
separate charge to attending children 
shall develop a policy statement which 
consists of an assurance to the State 
agency that all children are served the 
same meals at no separate charge, re- 
gardless of race, color, or national 
origin and that there is no discrimina- 
tion in the course of the food service. 

(d) A camp which charges separately 
for meals shall develop a policy state- 
ment for determining eligibility for 
free meals which shall include the fol- 
lowing: 

(1) The specific criteria to be used in 
determining eligibility for free meals. 
The camp’s standards of eligibility 
shall be in conformity with the State’s 
family size and income standards for 
free and reduced price school meals. 

(2) A description of the method or 
methods to be used in accepting appli- 
cations from families for free meals. 

(3) A description of the method or 
methods to be used to collect pay- 
ments from those children paying the 
full price of the meal which will pro- 
tect the anonymity of the children re- 
ceiving a free meal. 

(4) An assurance that the camp will 
establish a hearing procedure which 
provides: (i) A simple, publicly an- 
nounced method for a family to make 
an oral or written request for a hear- 
ing; (ii) an opportunity for the family 
to be assisted or represented by an at- 
torney or other person in presenting 
its appeal; (iii) an opportunity to ex- 
amine, prior to and during the hear- 
ing, the documents and records pre- 
sented to support the decision under 
appeal; (iv) that the. hearing shall be 
held with reasonable promptness and 
convenience to the family and that 
adequate notice shall be given to the 
family as to the time and place of the 
hearing; (v) an opportunity for the 
family to present oral or documentary 
evidence and agreements supporting 
its position without undue interfer- 
ence; (vi) an opportunity for the 
family to question or refute any testi- 
mony or other evidence and to con- 
front and cross-examine any adverse 
witnesses; (vii) that the hearing shall 
be conducted and the decision made 
by a hearing official who did not par- 
ticipate in making the decision under 
appeal; (viii) that the decision of the 
hearing official shall be based on the 


PROPOSED RULES 


oral and documentary evidence pre- 
sented at the hearing and made a part 
of the hearing record; (ix) that the 
family and any designated representa- 
tives shall be notified in writing of the 
decision of the hearing official; (x) 
that a written record shall be prepared 
with respect to each hearing, which 
shall include the decision under 
appeal, any documentary evidence and 
a summary of any oral testimony pre- 
sented at the hearing, the decision of 
the hearing official, including the rea- 
sons therefor, and a copy of the notifi- 
cation to the family of the decision of 
the hearing official; and (xi) that such 
written record of each hearing shall be 
preserved for a period of 3 years and 
shall be available for examination by 
the family or its representatives at 
any reasonable time and place during 
such period. 

(5) An assurance that there will be 
no identification of free meal recipi- 
ents and no discrimination against any 
child on the basis of race, color, or na- 
tional origin. 

(e) The hearing procedure  pre- 
scribed under paragraph (d)(4) of this 
section shall be foilowed when a camp 
challenges the eligibility of any child 
for a free meal. During the pendency 
of the challenge, the child shall con- 
tinue to receive the free meal to which 
he is entitled under the eligibility 
standards announced by the camp 
based upon the information supplied 
in the application made by the family. 

(f) Each sponsor shall make availa- 
ble on an annual basis to the informa- 
tion media serving the area from 
which the sponsor draws its attend- 
ance a public release announcing the 
availability of free meals to children. 
Each camp shall make available on an 
annual basis to all participants an an- 
nouncement of the availability of free 
meals to children meeting the ap- 
proved eligibility criteria. The public 
announcement must also state ‘that 
meals are available to all children in 
attendance without regard to race, 
color, or national origin. 


§ 225.18 Other provisions. 


(a) Grant closeout procedures. Grant 
closeout procedures for the program 
shall be in accordance with Attach- 
ment K of the Office of Management 
and Budget Circular A-110 (41 FR 
32016, July 30, 1976), or Attachment L 
of the Office of Management and 
Budget Circular A-102 (42 FR 45828, 
September 12, 1977), whichever is ap- 
plicable. 

(b) Termination for clause. The De- 
partment may terminate a State agen- 
cy’s participation in the program in 


whole, or in part, whenever it is deter- . 


mined that the State agency has failed 
to comply with the conditions of tr 

program. The Department shall 
promptly notify the State agency in 


50839 


writing of the termination and.reason 
for the termination, together with the 
effective date and shall allow the 
State 30 days to respond. In instances 
where the State does respond the De- 
partment shall inform the State of its 
final determination no later than 30 
days after the State responds. A State 
agency shall terminate a _ sponsor’s 
participation in the program by writ- 
ten notice whenever it is determined 
by FNS or the State agency that the 
sponsor has failed to comply with the 
conditions of the program. When par- 
ticipation in the program has been ter- 
minated for cause, any funds paid to 
the State agency or a sponsor or any 
recoveries by FNS from. the State 
agency or by the State agency from a 
sponsor shall be in accordance with 
the legal rights and liabilities of the 
parties. 

(c) Termination for convenience. 
The Department and the State agency 
may terminate the State agency’s par- 
ticipation in the program in whole, or 
in part, when both parties agree that 
the continuation of the program 
would not produce beneficial results 
commensurate with the further ex- 
penditure of funds. The two parties 
shall agree upon the termination con- 
ditions, including the effective date 
and, in the case of partial termination, 
the portion to be terminated. The 
State agency shall not incur new obli- 
gations for the terminated portion 
after the effective date, and shall 
cancel as many outstanding obliga- , 
tions, as possible. The Department 
shall allow full credit to the State 
agency for the Federal share of the 
noncancellable obligations properly in- 


‘curred by the State agency prior to 


termination. A State agency may ter- 
minate a sponsor’s participation in ac- 
cordance with this paragraph. 

(d) State requirements. Nothing con- 
tained in this part shall prevent a 
State agency from imposing additional 
operating requirements which are not 
inconsistent with the provisions of this 
part: Provided, however, That such ad- 
ditional requirements shall not deny 
the program to an area in which poor 
economic conditions exist, and shall 
not result in a significant number of 
needy children not having access to 
the program. The State agency shall, 
prior to imposing any additional re- 
quirements, _receive approval from 
FNSRO. 


§ 225.19 Program information. 


Persons desiring information con- 
cerning the program may write to the 
appropriate State agency or regional 
office of FNS as indicated below: 

(a) In the States of Connecticut, 
Maine, Massachusetts, New Hamp- 
shire, Rhode Island, and Vermont: 
New England Regional Office, FNS, 
U.S. Department of Agriculture, 33 
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North Avenue, Burlington, Mass. 
01803. 

(b) In the States of Delaware, Dis- 
trict of Columbia, Maryland, New 
Jersey, New York, Pennsylvania, 
Puerto Rico, Virginia, Virgin Islands, 
and West Virginia: Mid-Atlantic Re- 
gional Office, FNS, U.S. Department 
of Agriculture, One Vahlsing Center, 
Robbinsville, N.J. 08691. 

(c) In the States of Alabama, Flor- 
ida, Georgia, Kentucky, Mississippi, 
North Carolina, South Carolina, and 
Tennessee: Southeast Regional Office, 
FNS, U.S. Department of Agriculture, 
1100 Spring Street NW., Atlanta, Ga. 
30309. 


(d) In the States of Illinois, Indiana, 


Michigan, Minnesota, Ohio and Wis- 
consin: Midwest Regional Office, FNS, 
U.S. Department of Agriculture, 536 
South Clark Street, Chicago, Ml. 
60605. 

(e) In the States of Colorado, Iowa, 
Kansas, Missouri, Montana, Nebraska, 
North Dakota, South Dakota, Utah, 
and Wyoming: Mountain Plains Re- 
gional Office, FNS, U.S. Department 
of Agriculture, 2420 West 26th 
Avenue, Room 430D, Denver, Colo. 
80211. 

(f) In the States of Arkansas, Louisi- 


ana, New Mexico, Oklahoma, and 
Texas: Southwest Regional Office, 
FNS, U.S. Department of Agriculture, 
1100 Commerce Street, Room 5-C-30, 
Dallas, Tex. 75242. 

(g) In the States of Alaska, Ameri- 
can Samoa, Arizona, California, Guam, 
Hawaii, Idaho, Nevada, Oregon, Trust 
Territory of the Pacific Islands, the 
Northern Mariana Islands, and Wash- 
ington: Western Regional Office, FNS, 
U.S. Department of Agriculture, 550 
Kearny Street, Room 400, San Fran- 
cisco, Calif. 94108. 


(Catalog of Federal Domestic Assistance 
Programs No. 10.559.) 


Note.—A draft: impact analysis statement 
has been prepared and can be obtained by 
contacting Jordan Benderly, Acting Direc- 
tor, Child Care and Summer Programs Divi- 
sion, FNS, U.S. Department of Agriculture, 
Washington, D.C. 20250, 202-447-9072. 

The reporting and/or recordkeeping re- 
quirements contained herein have been ap- 
proved by the Office of Management and 
Budget in accordance with the Federal Re- 
ports Act of 1942. 


Dated: October 27, 1978. 


BARBARA COLEMAN, 
Acting Administrator, 
Food and Nutrition Service. 


{FR Doc. 78-30906 Filed 10-30-78; 8:45 am] 
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